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N ANY list of the issues of our time, peace must stand at the top. If 
| every nation can regard itself as sovereign, then we cannot have 
peace long. It is hard to say that we have it now. At any moment 

the cold war may become hot. 

Nobody believes that it is possible to guarantee peace by any form of 
world organization. We ought to be able, however, to minimize the 
chances of war. It is certainly Utopian, as Dean Katz points out, to hope 
that in some mysterious way, when nobody is looking, the United Nations, 
which is a league of independent, sovereign states, will imperceptibly and 
sweetly turn into a world government. 

It is equally unrealistic to think that we can have peace by force. Noth- 
ing in history suggests that peoples can be permanently intimidated. No- 
body knows of any defense against the atomic bomb. Hence any country 
that can make an atomic bomb can have some hope of doing a good deal 
of damage with it. The American monopoly of the bomb cannot last for 
more than a few years more. 

It is not too much to say that the day of force as the means of getting 
what you want in international affairs is over as soon as two nations can 
make atomic bombs. Then neither can go to war without being destroyed. 
This does not mean that neither will go to war. On the contrary, the un- 
certainties surrounding the bomb may lead to gross miscalculations on the 
part of the aggressor. But the fact that one country has more and better 
bombs than another does not mean that either country can protect itself 
from another that has some. 

Force is necessary in human affairs because human beings are human. 
But there is force and force. There is the force of the policeman and the 
force of the robber. The force of the policeman is the kind of force that 
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human beings need to keep them in order. The policeman is enforcing 
obedience to law. The robber’s force is used to break the law. 

The force that we need in the world today is the force behind world law, 
not the illegal, or at most non-legal, force of those who set themselves up 
as a law unto themselves. That force means the degradation and impover- 
ishment of those who employ it—and war at last. 


Rosert M. Hutcarms* 


A PLEA FOR A RATIONAL APPROACH TO THE 
PROBLEM OF WAR AND PEACE 

‘ta tragic paradox of the life of our world today is that the thing for 

which we strive eludes us. As a general proposition this is not a new 
one. Some of our saddest human thought, some of our greatest literature 
has been upon just this theme of the appearance of a malignant fate balk- 
ing man’s best efforts ad hoc, a fate which suddenly sets him reeling just 
when his feet seem firmly planted upon the road of heart’s desire. 

Nor has human thought and great literature been free of the haunting 
deeper dread, the niggling doubt, the sudden flash of light—that it is we 
ourselves who often defeat ourselves, that what we strive with is so often 
our own shadows, and that it is they who suddenly lay us in our turn upon 
the grass. 

It is to the thought of the last fifty years that we owe a clearer enlighten- 
ment which we must no longer shun; thought fed upon observations ham- 
mered out inexorably and with pain by one great enquirer. Sigmund Freud 
of Vienna was as obsessed a man as Jean Jacques Rousseau and is destined 
to be as great a revolutionary. He is the real source of our discovery of 
man’s thwarting self by the road of psychoanalysis. 

It is more than time for psychoanalysis to cease to be a cult, at least in 

the social and political implications of some of its surest truths. Among 
Freud’s great sticks of dynamite was the following contribution to knowl- 
edge: 
Men are not gentle friendly creatures wishing for love, who simply defend themselves 
if they are attacked. A powerful measure of desire for aggression has to be reckoned 
as part of their instinctual endowment... . All the institutions and laws of civiliza- 
tion are directed to protect it against the normal individual. 

This finding, not undreamt of by earlier philosophers, is confirmed by 
the many “analysts” and the much more ordinary doctors like the present 
writer who have tried to cure the fears, obsessions, and prejudices of their 
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patients by discovering what unconscious motives and misapprehensions 
lie behind them. Both in the treating of patients and in the training 
analysis of “normal” students we discover how very often the mind is 
divided, deceives itself, and does in fact oppose by its own deep and con- 
trary passions the course chosen by its more rational “self.” The results 
show clearly enough upon the surface of our lives. A man, obsessed at once 
by vanity and the best intentions, invites an attractive and unsuitable 
woman friend to keep his wife company throughout the lonely winter 
evening and “‘has to’ drive the lady home afterwards, with wholly avoid- 
able results. A woman forces her husband to beat her, hate himself in con- 
sequence, and take to drink, all so that she can forgive him—and very 
likely she loses him in the bargain. The devoted administrator must 
give all his time to managing a difficult staff when he might have found it 
an easy staff and thus achieved his ostensible aim instead of enjoying the 
luxury of a nervous breakdown from tension and failure. Which did he 
really want, the holiday in bed fussed over by his wife and nurses, or the 
success of his enterprise? Which indeed! “I do not wish to appear erristic,” 
says a noble lord in the Proper Place. He does wish to appear both learned 
and erristic, and to be forgiven for being both. Human motives conflict, 
the conscious with the unconscious, the unconscious with itself. A great 
deal of undesirable tension is thereby generated. 

The unconscious drives of normal man include vanity, the desire for 
love upon our own terms, to have our cake and eat it. How often is it 
Freudian ‘“‘aggression”’ that we desire? Often it is something much vaguer 
than that. When the quiet man in the orchestra raises the trumpet to his 
lips, when the Lowland Scot hits his golf ball hard and far, through all 
the chain of sports, in the final overturning of a barrow-load of leaves on 
the manure heap, there runs the satisfaction of a deep instinct of ‘“There! 
that’s done it.”” The emotion behind the final thrust is a complicated build- 
up of striving, uncertainty, and anxiety. The catharsis should be satisfy- 
ing of all that has gone before. Man is by nature striving, uncertain, com- 
bative, vanquished, and gloriously victorious. He belongs to a species 
whose existence is frought with risk and danger to life, attaining security 
only by effort. That effort, often enough in his history, has had to be a 
violent one. Suppose it is no longer a game that we play. Suppose that 
we have an enemy, or see an enemy before us: for when we strive for any- 
thing seriously, we find plenty of candidates for slight misunderstandings. 
Suppose, further, as so often happens, that there is a sort of King Charles’s 
Head that always gets mixed up with our enterprises: we cannot stand 
aspiring subordinates, or bullying chiefs, or women-like-Mother about us. 
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Then suppose, which, alas, is also often true, that we must have bullying 
chiefs, or women-like-Mother about us; that we attract such figures onto 
the stage of our lives, angle for them, invite their most detested qualities— 
then finally feel the urgent need to end our troubles with one great de- 
structive effort, against something. In the civilized businessman that last 
desire—for really destructive violence—is often deeply repressed. Instead 
there is internal tension. Or he may be seized with a worried melancholy, 
he cannot face the world, dare not contemplate his life in it. He tortures 
himself instead of his adversary, and suffers a “nervous breakdown.” 

We approach the problem of control. The primitive and disturbing pas- 
sions of individuals find a three-fold control in conscience, public opinion, 
and the law. Conscience works from within upon every trained citizen. 
Public opinion operates in continual correction from without. And when- 
ever necessary the law controls the more flagrantly aggressive manifesta- 
tions of our passions, usually preventing them through our mere awareness 
of its presence. 

So much for individuals. What of groups? Group passion is a more 
serious affair than individual passion, primarily because our first ravings 
of thwarted rage or lunacy (“Do you see what a nasty face X has?’’) do 
not find the answer “Nonsense!” but “Of course!”’ The problem of con- 
trolling the isolated passion of self-righteous men is the problem of con- 
trolling an isolated lunacy (or in milder language a peculiar prejudice) 
in a man with a trained social conscience; opposing it in its early stages 
by sweet reasonableness, backed later, if need be, by force. The problem 
of controlling group passion is the problem of controlling a shared and so 
a greater lunacy by much more naked force. Trade unions have had to be 
controlled by force; so also capitalists; perhaps very nearly doctors; each 
in their times of megalomania. The machinery of control may be simple or 
complicated. Its essential requirements are two: that the emergence of 
opposing passion on the part of the Greater Society is avoided (and with 
it the risk of its involvement in a counter lunacy obviated) by rules laid 
down in advance, applied by officers trained and appointed for their pur- 
pose. Established law, impartial judge, trained police, these are among the 
essential machinery of civilization. Our police are carefully trained to ar- 
rest with minimum violence; our judges are trained to set aside their prej- 
udices in favor of the law as it is laid down; and the law itself is laid 
down in the light of previous experience, yet well in advance of the serious 
occasions of its testing-times ahead. One other requirement is forthcoming. 
In any organized society such as we take as our model for World Order the 
citizens still have their social consciences and the public are trained to ac- 
cept without demur the decision of the courts. 
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There need be no great mystery about the public conscience. Like horse 
and dog, man is a domestic animal apt to be trained to social service. De- 
fine his community and you elicit his loyalty to it. His nature appears to 
justify the modern democratic assumption about popular consent: that 
our law can be at once adequate, impartial, and democratic because most 
men usually wish to obey it; there is behind it the constant force of a 
majority whose actual composition is ever changing. The erring minority 
may contain you today and me tomorrow, but it will continue to remain 
a minority. Does the psychology of Freud justify us in such assumptions? 

By Freud’s own obiter dicta, no! Freud thought, Germanically, of so- 
ciety as consisting of huge crowds being kept in order by “appalling force” 
which he found “undeniably a grand project.” But the findings of his 
science as employed by himself and others have yielded an unending mix- 
ture of two opposing traits from within the human heart: one an impulse 
to dominate, with universal self-assertion and ready aggressiveness at 
thwarting; the other an impulse to co-operate, a “social instinct,” with 
loyalty, self-denial and support for society, if need be, against self. Freud 
himself gave continuous priority to the self-assertive aggressiveness. Some 
of us now believe that we have good evidence that he did so because of 
an unanalysed personal bias in his own passionate nature. Other analysts 
such as Ian Suttie (in The Origins of Love and Hate) have been swayed 
the other way and report a predominance of loving co-operation yielding 
to aggressiveness only upon thwarting. The inescapable truths are two: 
one that, psychoanalytically, man’s nature is deeply divided and con- 
fused between two opposing motives; the other that, politically observed, 
the co-operative instinct seems to win in most men at most times in all 
well-established communities of socially well-trained citizens. 

All this is true of man in an organized and civilized society, trained from 
cradlehood to be a good family man and a decent and respectable citizen. 
He succeeds in being both these things—usually. The law is there to help 
him—occasionally. 

Unfortunately our World Community is not yet an organized society 
but only in early process of becoming one. Men are not yet trained from 
cradlehood to be loyal to the United Nations, though many men and wom- 
en swore and have maintained to a high degree an adult loyalty to it and 
to its predecessor the League of Nations. We shall be adequately trained 
some day. But our need and our inquiry are immediate: How to bring that 
day near? How to bridge the gap till it comes? How in fact are we to deal 
realistically and effectively with the ill-established, ill-assorted society 
which the world community still is?—a community in which it is impos- 
sible to divide a majority of sheep from a minority of goats, or only 
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possible subjectively, by making the sheep and the goats change places 
with the view-point of the observer! 

The educational factor must be quickly passed over in this article. It is 
nonetheless important; and since such education depends not least upon 
the fluctuating and transferable emotion of loyalty (with its natural and 
“instinctive” propensity for the strong) it may be possible to induce an 
altered frame of mind very much more rapidly than has been thought, once 
World Order gains its symbols and still more when it achieves its power. 

The bridging of the gap between loyal communities in a divided world 
and the inception of World Order is, however, the direct and chief concern 
of this article. The remedies appear to the writer to be institutional, in 
brief summary, for the following reasons: First, because human nature és 
naturally susceptible to external control, expects it, and can readily adjust 
itself to a change in the directing authority. Parents, school, national gov- 
ernment, world government, lie psychologically along a straight-forward 
progression. Second, because machinery for the control of recalcitrant 
minorities, without prior assumptions as to who these minorities shall be, 
is a well established model, a going concern, in all existing civilized demo- 
cratic communities. The machinery of municipal law is a tried machinery 
which works. It would seem to follow that, since loyalty is a strong passion 
with a variable object, loyalty to the World Community awaits only the 
effective creation of the institutions of world community, namely the in- 
stitutions of world law and world government. 

The admitted failure of the two first attempts at World Order of our 
twentieth century appears to the present writer to be due to only one thing 
—that they did not transfer authority and power to the World Community 
through an institution which represented that community and could elicit 
its loyalty. The League of Nations rested not upon the faith that men 
would support a central authority which would act effectively for the gen- 
eral good, but rather upon the faith that men would act together though 
their loyalty remained enshrined in different states with divergent in- 
terests and their power remained vested in the national governments of 
those divergent states. It was a fatal assumption ; although with leadership 
and common interests which were clear and unimpeachable, the League 
might have survived to recreate itself effectively. The United Nations 
started with the assumption that the few governments which represented 
the greatly predominant power of the world when they did act together, 
from common interest, in 1941-45 would go on acting together under 
wholly different circumstances, despite the very evident divergence of 
their natural aims and interests. This one must ask leave to call a very 
foolish assumption. 
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The institutions of world government are simply the institutions of any 
government—of good government as it has been tried and has worked 
through the centuries behind us. Those institutions are fourfold, namely: 
1) a central legislature with control of the essentials of law, order and good 
government. History tells us that such a legislature should not only be 
democratically conceived, but should be progressively democratic in its 
composition if it is to maintain its continuity far into the future. The As- 
semblies of the League and the United Nations have surpassed in wisdom 
and cool judgment the Councils of both those bodies simply because they 
were more widely and less passionately representative. Though the Assem- 
bly of the United Nations is not representative enough, its power might 
usefully be increased. We are safer in its hands than in those of the pas- 
sionate permanent Four and their fluctuating, make-weight colleagues of 
the Security Council. 2) A central executive related to the legislature ac- 
cording to one of the best democratic models. 3) An impartial judiciary 
operating with the guidance of a well-drawn code. 4) The certainty of 
sanctions in the institution of a centralized force, which, like any other 
police force must secure the society which it serves and all its institutions 
against attack, and guarantee the decisions of the executive and judiciary. 

In cataloguing these institutions the writer has been formulating the 
psychological requirements of the government of mankind. His formula- 
tions do not pretend to be cast in legal terms, for which task he possesses 
no competency. They are, however, offered by a student of human nature 
equipped with the techniques of modern psychology who is profoundly 
conscious of the challenge of our times. They appear to him to be at once 
well-based in human nature and the only possible road to World Order 
and peace. 

It is for statesmen to take up this challenge and either to prove their 
denials of our prescriptions or else to implement them forthwith. We can 
assure our statesmen that the latter task will not prove as difficult as they 
think if they will but enter upon it now. Their difficulties are due to the 
fact that, since each of them mistakes the normaiity of his opponents, they 
all seek solutions designed to keep those opponents in check whilst remain- 
ing free themselves. Such methods of thinking must have delayed human 
organization at every stage of progress, from village to commune, from 
barony to kingdom, from class-war to the democratic and socialist states of 
today. We cannot control the other party except by submitting to a like 
control of ourselves. Our statesmen must bind the world to law. The law 
they create will bind their own peoples to security. 

This remains to be said. Should anyone doubt the need for world gov- 
ernment (perhaps few now do?) let them look around them and note how 
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their own country has to be governed not by co-ordination but by external 
judgment and force superior to all groups. For the larger number who 
doubt the practicability of world government I would point to the con- 
trollability of mankind everywhere when the correct means of control are 
employed. Of those readers, perhaps the majority, who see world peace 
just around the corner but who find it thwarted by the Russians, as their 
fathers found it thwarted by the Germans,’ the writer would ask this final 
question : If there is always the “other fellow,” and he always happens to 
share the power of the world about equally with ourselves and numbers his 
millions as we do, is it not time to form a “Superior Force,” as Thomas 
Hobbes put it, “to keep us all in awe’’? 

Why do our statesmen find it so difficult even to try this solution? Solely, 
we submit, because they cannot see the normality of their enemies’ 
prejudices nor the reality of their own. Neither they nor we whom they 
serve are aware of the forceful contribution to war of our own unconscious 
aggressiveness. 

Verbum sat sapienti! Let them so act, and relieve our world of its pres- 
ent nightmare and misery forever. 


Ranyarp West, M.D.* 


WHO ARE THE UTOPIANS?* 


7 Preliminary Draft of a World Constitution is a draft of a full- 
fledged constitution. It proposes a full complement of organs of gov- 
ernment. It makes explicit the purpose to establish world justice as well 
as world peace, since it is based on the belief that justice is always the pre- 
requisite of peace, and that peace and justice stand or fall together. 
Furthermore, powers proposed for the organs of world government are 
those necessary for a federal government directed to these ends. 

Since the publication of this draft, the committee which framed it has 
often been labelled as utterly Utopian for imagining that under any cir- 
cumstances world government could come into being by the adoption of 
such a constitution. In this comment, I would like to consider the rela- 
tive Utopianism of this and other conceivable routes to a world commu- 
nity under law. 


 Grotius, the “Father of International Law” and a Dutchman, found it thwarted by the 
Portuguese, in 1625. 

* Lecturer in the Psychology of International Relations, London School of Economics. 

* Dr. Ranyard West’s books, Conscience and Society and Psychology and World Order, 
furnished the principal theme for the comment which follows, taken from an address on the 
Preliminary Draft of a World Constitution before the University of Chicago Alumni Club of 
Washington, D.C. 
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In the first place, one often hears that it is exceedingly naive to imagine 
that a legal order—particularly a world legal order—could come into being 
by the adoption of a constitution. We are told that this puts the cart before 
the horse. Thus Mr. Pelcovitz has written that “. . . Constitution-making 
is always the end of a process, never the beginning . . . men must live to- 
gether, form common habits, and cooperate on the functional level before 
government can be instituted among them. Through cooperative living, 
plus common habits and loyalties, men come to feel and act as though 
they belong together. This community . . . may codify its standards of 
behavior, refine its administration, and set down in a constitution what 
it will recognize as political authority. Constitution-making is the final 
step... . Only where basic law and order already function can men sit 
down to draft a constitution with any chance of success.” 

More specifically, Professor Briggs tells us: 


The creation of any world state is more likely to be the result of an evolutionary 
development. ... In the present stage the very defects of the United Nations are 
evidence that it accords with basic realities, but evolution towards the next stage is 
already noticeable. The decision of the Security Council to retain jurisdiction over the 
Soviet-Iranian controversy even though both states asked for the dismissal of the case 
is an important example of the way in which an international organization can by evo- 
lutionary process, increase its authority at the expense of its members. . . . Further 
stages might include an increase in the number of non-sovereign members of the 
United Nations, a gradually advanced legislative process, dispensing with ratifications, 
the enactment by special majority of rules of law binding on members, even the enact- 
ment of laws directly binding upon individuals in delimited fields. By a process of evo- 
lution, during which the gap between law and social reality is never allowed to become 
too great, an international organization can gradually acquire authority and power 
never delegated to it. Thus the last stage—the creation of a world state—although a 
revolution in legal theory, might come to seem but a relatively slight change in practice. 


Now, I submit that this view is really Utopian. Parenthetically, I do 
not suggest, of course, that we should stop trying to cooperate upon the 
functional level. And I deny, furthermore, that the world government 
movement jeopardizes cooperation on the functional level. My point is 
that evolution alone will never bring about world government; and I think 
that the truth of this proposition is demonstrable. Evolution does have a 
part in the development of legal systems, but such evolution takes place 
when peace has been established by force. 

This is the main point of two of the most interesting books in the whole 
world government literature, books that have been very little noted in this 
country, by a British psychiatrist, Dr. Ranyard West. The first of these 
books is Comscience and Society published in England in 1942 and in this 
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country by Emerson in 1945. The second is Psychology and World Order, a 
Pelican Book published in England in 1945. 

Conscience and Society is a most extraordinary book. It is the kind of a 
book that only a Britisher could write. It starts with an elaborate discus- 
sion of traditional political philosophy. It proceeds to a detailed presenta- 
tion of clinical material dealing with child study and with adult psycho- 
analysis. Upon this novel foundation Dr. West erects what he calls a psy- 
chological theory of law and proceeds to apply his theory to the interna- 
tional field. 

He grounds the need for force upon what he quaintly calls “the law of 
inevitable prejudice,” which he states as “the truth that where judgment is 
influenced by unconscious emotion, prejudice is inevitable.” And, of 
course, judgment is always influenced by unconscious emotion. 

Dr. West explains in great detail how in every individual—and in many 
individuals to a dangerously great degree—there exists repressed ag- 
gressiveness. He explains that even with apparently mild individuals there 
is always the possibility that aggressiveness will break out in violent ac- 
tion. He shows the mechanisms out of which that danger grows: the 
mechanism by which adults develop and maintain hostilities through 
fantasy identification with figures felt to be hostile in their childhood, 
identifying individuals or groups in later life as similarly threatening. He 
explains also the familiar mechanism of projection, by which an individual 
with repressed aggressive tendencies attributes those tendencies to per- 
sons with whom he deals. 

Dr. West makes much of the fact that these mechanisms are often more 
dangerously operative in individuals who have a highly developed con- 
science, than in less conscientious individuals. 

He says, “Within their established societies, men need externally ad- 
ministered law not because their consciences are weak, but because their 
prejudices are strong.” Man, to Dr. West, is essentially unreliable when 
his own interests are involved. He is essentially unfitted to be a judge in 
his own cause. Law backed by force is thus needed, not as the means by 
which society holds in check an antisocial minority. Law is an institution 
for all of us, an institution without which most of us would be unable to 
control our aggression. 

Dr. West proceeds realistically to examine the nature of “international 
law.” He finds that international prejudices are produced by the same 
familiar mechanisms, but that they are vastly strengthened by being 
shared and by what we might call the legitimation of hostilities when they 
are directed against “foreigners.” And so he draws for us the vicious circle 
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of international relations, the circle in which prejudice and mistrust and 
fear operate to reinforce each other. 

And so, he says: 

We must not expect a world community to grow slowly, and slowly to solidify for 
itself a real law out of the “pious aspirations” of present “international law.” That will 
not occur. The prime requisite and firm creator of any community life is a law of order 
maintained by force. For human nature is such that, in all its most necessary social rela- 
tionships, it is subject to the permanent threat of the self-assertive impulse, which 
misinterprets facts, misjudges events, and then, through consequent self-justificatory 
passion, breaks the social bond, unless it be externally restrained. We may claim this 
as adequately confirmed. Nursery studies and family life confirm it. Social and national 
history confirm it. Modern psychology confirms it. And finally, our common sense tends 
to confirm it—for all others except ourselves, which is in itself a final confirmation. 
Individual, group, or nation-state, we cannot judge our own cause. And if we try to 
do so, we shall be reduced again and again to fighting for a supposed “right” against a 
supposed “wrong,” for one set of illusions against another. 

And if we survey the history of the development of legal systems, in- 
cluding the common law system, we must agree that when evolution of a 
legal system has taken place, it has been under the protection of order im- 
posed by the force of a royal or tyrannical ruler. Nor is it unlikely, I sup- 
pose, that the forces of history will trace the same pattern if a world order 
under law is ever to come into being. In discussions of world government, 
far too little attention, says Dr. West, is given to the likelihood that world 
government will be established by conquest. Two modern developments 
certainly point in this direction—the evolution of giant powers and the 
technical feasibility of world conquest. 

But our imagination shrinks at the cost of an evolution, through con- 
quest, of a world community under law. I do not refer to the costs of war. 
I mean that in the United States we do not realistically face what would 
be involved in being the ruler of the world. What changes it would mean 
for each of us and for our national economy, if our nation should shoulder 
the responsibility of world rule. The changes are only less appalling to 
contemplate than the prospect of evolution of a world rule of law through 
conquest by a power already totalitarian—the generations of resistance 
and revolution before such a world conquest could evolve into a world 
legal order. 

Some such prospect, however, is highly probable if evolution is to take 
its course. It is far more probable than that international law should 
evolve into something so stable, so accepted, that the final addition of 
governmental form and power of enforcement would be, as Professor 
Briggs put it, a relatively slight change in practice. 

But is evolution by world conquest the only route to world government 
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that is not Utopian? I submit that it is not. Professor Briggs would not 
deny, of course, that states have federated, that they have established by 
voluntary action a government to which they submitted themselves and 
in which they placed superior force and under which they gave up the pos- 
siblity of resolving disputes within the group by force. Indeed, writers who 
emphasize the evolutionary approach often make the point that the very 
establishment of legal authority may itself strengthen and extend the 
community which must underlie any successful government. For example, 
Professor Louis Wirth has recently said, “The attempt to create a com- 
mon rule of law in areas where no such law existed before itself enlarges 
and deepens the sphere of a common culture.” 

But, of course, the real questions are: First, when is there a sufficient 
minimum sense of community, of fellow feeling, of interdependence on the 
basis of which, through voluntary action, a government may be estab- 
lished, a government in which force may be vested? And second, under 
what stimulus is it not Utopian to hope that such voluntary action might 
take place? For, as Dr. West has explained, while men’s loyalties reflect 
a very deep need, specific loyalties are rather fluctuating and rather easily 
transferred. The question is one as to how and under what conditions the 
transfer of loyalty can take place. 

In the past, of course, federations have been brought about partly 
through the threat of external force. In the cases of such federations, it is 
easy to see how the transfer of loyalty takes place. The transfer is to a new 
and larger unit which offers protection from external dangers. The federal 
government offers security from the external danger, and loyalty is easily 
transferred to such an organization since hostilities within the group are 
transferred to the source of the common threat. 

For world federation, however, the question becomes: Is it conceivable 
that the fear of mutual destruction can have the same effect in bringing 
about federation as the fear of external aggression? There are apparently 
a large number of people who answer, “Yes.” Such an answer is pre- 
supposed by plans of the sort the Dublin Conference proposed, plans of 
what is known as a “minimal” world organization, plans providing for the 
setting up of an international police, an international government whose 
function is limited to maintaining the status quo by force, plans establish- 
ing a monopoly of major weapons but legislative power only for the pur- 
pose of enforcing disarmament. 

There are many people, as I have said, who think that it is not complete- 
ly Utopian to imagine that this might come to pass. I suggest that the 
chance is really negligible, and that such plans are utterly Utopian. For 
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we have to remember the nature of the vicious circle that is involved when 
the fear of mutual destruction is mobilized; the fear is compounded with 
mistrust and prejudice. It seems to me quite inconceivable that this fear 
can alone bring the nations to shackle themselves and place mutual de- 
struction beyond their power. When limited federations are created under 
threat of external aggression, the hostilities between the units are trans- 
ferred to the foreign power; loyalty to the new federation can arise be- 
cause internal hostilities can thus be transferred. In the case of world 
federation, of course, hostilities cannot be transferred; they must be 
transcended or reduced. Fear alone can never bring about world federa- 
tion; fear alone leads only to paralysis in everything but the preparation 
for war. 

I think it is not too unkind to use the word “naive” with respect to 
proposals for such “limited” world government. They are far more Utopi- 
an than the preliminary draft of our constitution. I am reminded of the 
article published by Dr. Reinhold Niebuhr in the Nation a few weeks after 
he had withdrawn from the Committee to Frame a World Constitution. 
The burden of his article was to pin the labels of “naive” and “immature” 
upon us and our enterprise. In the last paragraph, he expressed his regret 
that people should follow the myth of world government instead of going 
after ‘more modest’’ objectives. And among these he listed the obective of 
“finding a way of transferring our dangerous knowledge of the atomic 
bomb to some kind of world judicatory.” 

Now, I suggest that this task of securing voluntary cession of predomi- 
nant force to a world authority whose only function is to keep the peace— 
I suggest that this is a task less modest than the task of bringing about a 
world federal government. It is less modest because it is less practicable 
and more Utopian. I say this although I concede that the odds against the 
voluntary creation of world government are heavy odds indeed. 

But although it is unthinkable that men should be moved to establish 
world government by fear alone, it is not unthinkable that men should be 
moved by discussion of the idea of world justice. It may be highly im- 
probable that the idea of world justice should move men to do this; but it 
is not unthinkable. It is for this reason that purposes and powers such as 
those of our preliminary draft are necessary for any world government 
which is to avoid Utopianism. 

What world government requires, of course, is that individuals in large 
numbers, all over the world, should get a glimpse of a better good beyond 
the partial values of the society to which they belong, some good that is 
better and more satisfying because more inclusive. This implies, further- 
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more, that they should gain some little glimmer of insight into their own 
prejudices and the shortcomings of their own society. 

Now, it is not unthinkable that individuals should get that glimpse of 
world justice, that glimmer of their own prejudices. As a psychiatrist, 
Dr. West tells us that it is not unthinkable although his analysis leaves us 
with no illusion as to the difficulties. For world law to be created by vol- 
untary act, men must realize their own need for it and not just the need 
of their enemies. Domestic law and order have evolved without such a 
realization; as Dr. West puts it, “healthy individuals have barely any con- 
sciousness of their own need for law.” 

Optimism concerning world government is certainly unwarranted since 
the recognition and facing of one’s prejudices is a step in moral develop- 
ment, a psychological step toward maturity. Psychiatry—as well as pas- 
toral theology—has something to say as to the way in which such steps 
occur, in everyday life as well as in the course of psychotherapy. They oc- 
cur only through certain types of personal interaction in which hostilities 
can be expressed and examined. 

But what has all this to do with the publication of a draft world consti- 
tution explicitly grounded on the principle of world justice? The point is 
that discussion is one of the types of interpersonal action in which preju- 
dice and hostility are expressed and in some degree reduced. Perhaps I 
should say only that discussion could be such a process—that it must 
operate in this way if democratic policy formation is to have any meaning. 

Dr. Thomas M. French of the faculty of the University of Chicago and 
the Chicago Institute for Psychoanalysis conducted an experiment on this 
subject some years ago. He formed a group for discussion of highly con- 
troversial social and economic questions, a group composed of members of 
widely differing backgrounds and attitudes. We agreed that discussion 
should be free and that we would try to be frank. It was Dr. French’s 
theory that emotional attitudes would inevitably be revealed and that 
with mutual insight into emotional factors the strength of prejudices 
might be reduced. It need hardly be added that the experiment was highly 
inconclusive. 

This view of discussion is by no means novel. While emotional attitudes 
find expression in discussion, discussion runs in terms of facts and ideas. It 
is through discussion that ideas have consequences. Certainly Socrates and 
Plato had some notions about the moral possibilities of dialectic. 

Here is where I suggest that the tentative draft comes in. World con- 
quest aside, I am certain that atomic control and world peace will never 
come about through hiding or postponing discussion of issues which fall 
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under the heading of world justice. The tentative draft may afford a focus 
for discussion of some of these igsues, discussion within the nations and 
across national boundaries. 

I have said several times that one can’t be optimistic about world gov- 
ernment through voluntary action. But the question, of course, isn’t one 
of optimism. The question is one of whether there is ground for hope, or 
whether the notion is completely Utopian; whether there is ground for 
hope sufficient to warrant continuing the effort despite the adverse odds. 


Witzer G. Katz* 


BIOLOGY AND LAW* 


R. WEST observes in man a “social instinct,” which tends to pre- 
vail. It is subject however to the influences of unacknowledged dis- 
positions to dominate, to quarrel, and to fight. They appear in the partly 
concealed or entirely open conflicts to which we all of us from time to 
time contribute. 

These dispositions take on some of their characteristics in the earliest 
years of our lives. They are unadmitted by us ourselves, and condemned 
by a “conscience” that requires us, even at the expense of truth or accu- 
racy, to maintain our sense of our own kindness and respectability. Thus 
“we’’ are always “right”; “they” are always “wrong.” The quarrel, con- 
flict, or war starts easily and often grows quickly until the onset of stale- 
mate or victory and defeat. The process is the professional concern of the 
soldier and the lawyer. 

Dr. West is not only an observer, but a man with hope. His hope is 
partly in the “social instinct.” It is partly in our good sense, which may 
lead us to recognize our common failings, our common interests, and our 
common dangers; and to create—what we still lack—a common law sup- 
ported by a common force, to keep us all in order in those moments when 
we are dangerous. In those moments we commonly “think” that “they” 
are the dangerous ones. We cannot judge ourselves; and we need judges 
as impartial as human ingenuity can make them. 

Dr. West’s hope then is in the “social instinct” and in the good sense 

* John P. Wilson Professor of Law and Dean, University of Chicago Law School. 


* The course of the author’s reflections and publications on the subject of these papers was 
indicated by the first note in his Death against Life, 15 Univ. Chi. L. Rev. 902 (1948). Since 
then he has participated with Dr. James L. Halliday and Dr. Ranyard West in a radio dis- 
cussion, Menta] Health in Our Time, University of Chicago Round Table of August 22, 1948. 
The references in this paper to matters of political controversy were written in their present 
form on January 23, 1949, after President Truman’s Inaugural Address and before Secretary 
Acheson’s reference to “overwhelming force” in his first statement about the proposed North 
Atlantic treaty. 
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which have both contributed to the growth of the law that is now inade- 
quate to control the most serious threats to our physical security. Some 
threats are controlled by law, and our limited successes may guide us to 
an indispensable new accomplishment. Recognizing that Dr. West’s hope 
is part of his own, Dean Katz expresses his hope in the moving influence 
of the idea of universal justice. 


I 


If one tries for a little to separate observation from hope, he may con- 
tribute to understanding, though he will inevitably succeed only partly in 
freeing himself from those benign and malign influences which constitute 
his bias. It seems worth while to try here to keep a coolly biological point 
of view in dealing with the phenomena about which Dr. West and Dean 
Katz write. A biologist has in some ways a larger, in some ways a more 
specialized, view than a lawyer. He has training in subjects about which a 
lawyer may easily be mistaken. But the lawyer deals, after all, with a 
special branch of biology; and he can at least exercise himself in an atti- 
tude appropriate to a biologist. 

It may be particularly useful, moreover, to keep ourselves reminded, 
for a time, of our simpler relatives, and our position among the animals. 
We shall accordingly spend some time here on some more or less familiar 
biological observations and questions. First, we shall deal with the ques- 
tion whether or in what sense destructive dispositions or impulses are part 
of “original human nature.”’ The discussion of this subject has gone on 
for a long time; while it has resulted in no conclusion, it has contributed 
to the clarification of man’s position in the world, and to the understand- 
ing of a considerable number of more specific problems. The discussion has 
among other things made it possible for us all to subordinate this question, 
which nevertheless is always turning up in controversies, to other more 
practical questions. Second, we shall remind ourselves briefly of some of 
these other questions, their answers, and the application of these answers 
to the problem of war. Then we shall turn more specifically to possible 
remedies for war and lethal conflict generally. 

What one first observes is a constant human disposition to destroy; 
that is to contribute to the disintegration of other biological organisms, 
and particularly of other men. In the case of plants and animals, we say 
that destroying and eating them builds us, and so is—from our point of 
view—constructive. In the case of other men, we recognize some cases— 
however much difficulty we may have in defining them—where the killing 
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makes no such contribution to the lives of others. The tendencies, subtle 
or gross, to destroy ourselves seem to resemble the tendencies to destroy 
others. These dispositions appear in many kinds of conflict, from personal 
“friction” or quarrels to international military operations. 

The character of the dispositions to destroy is in one respect the subject 
of doubt. It is not even clear what the doubt is, or how it should be stated. 
In familiar but somewhat ambiguous terms the question is whether the 
destructive dispositions are inborn or acquired, the result of heredity or 
environment, unconditioned or conditioned. Are they like hunger or sex, 
on the one hand, or traditional eating habits or sexual institutions on the 
other? If the question has some meaning, it is clear that it cannot be an- 
swered. The new-born child has not even a physiologically complete 
nervous system, and all the observations of its activities which seem to 
lead to an answer to our questions are explicable as projections of the ob- 
server’s qualities. The inferences of clinical psychiatrists are subject to 
the same invalidating influences. The studies of anthropologists are simi- 
larly inconclusive. Methods of stating or answering the question may be 
discovered; but none are now available. 

There are some observations which bring out the difficulties of the 
problem. In other animals temperamental characteristics appear to be 
constant and to depend on adaptations which are instinctive in the tradi- 
tional sense of automatic. In searching for worms or insects, the song bird 
has little need for the distinctive skills and vigors of the owl or the hawk. 
The antelope or the deer will attempt to survive by flight while the lion 
or the wolf will attack. 

Men are distinguished from many other animals by their persistent dis- 
position to destroy themselves and each other. They are distinguished 
from all other animals by the character of this disposition. There is some- 
thing like warfare among some ants of the same species, but there is no 
reason to suppose that this is less automatically instinctive than other 
activities of ants. Among the monkeys and apes, the baboons alone are 
perhaps as mutually destructive as men, but they do not practice group 
hostilities analogous to war. The distinction, however, discloses a similar- 
ity. As in the cases of relationships between species, relationships within 
each species are characterized by a constant absence or presence of dis- 
positions to destroy which have a superficial resemblance, at any rate, to 
the constant sequences of mutual destruction which appear within and 
between primitive and civilized groups of men. 

There is evidence from experiments with mice that dispositions to fight 
and tenacity in fighting, quite independent qualities, may be inbred. The 
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same dispositions may also be affected by conditioning.’ Insofar as the 
comparison has any significance, it indicates that unconditioned disposi- 
tions play a part in animal psychology as well as conditioned dispositions, 
Some dispositions can not be learned or unlearned; others can. Of the lat- 
ter, some can be more readily learned or unlearned than others. This is a 
familiar enough observation. It serves at once as an analogy and as a 
simple corrective to any disposition to exaggerate the significance of analo- 
gies, which may or may not indicate similarities of practical importance, 
between the behavior of other animals and men. 

One distinguished student of monkeys and apes has been led to a rather 
definite working hypothesis about man’s destructive dispositions. The be- 
havior of some of the gentle South American monkeys is so different and 
that of baboons so similar that he infers from human behavior uncondi- 
tioned destructive dispositions like those of the baboon. He infers more- 
over from experiments in brain surgery with monkeys that brain centers 
physically distinct and therefore probably relatively free of influence from 
the problem-solving cortex are the means of originating destructive im- 
pulses or activities. (More recent surgery with human beings, while it 
affects different centers, apparently does not dispose of the possibility, at 
least, as in the case of monkeys, that these centers operate rather inde- 
pendently of the cortex.) He sees no reason to suppose that the rather 
automatic and uniform normal activity of these brain centers results from 
conditioning, and the activity seems to him like biophysical or biochemi- 
cal activity. His working hypothesis includes the position that in the 
present state of knowledge destructive dispositions can be modified only 
by chemical means such as drugs or physical means such as surgery. 

These suggestions are increasingly speculative. Like reflections upon 
the observed behavior of animals generally, they suggest analogies which 
may indicate practically significant similarities, and hypotheses which are 
neither disproved nor proved. 

It is true that the physiological and anatomical factors in hunger and 
sexual activity are apparent, whereas similar factors in destructive activi- 
ties are little or not at all understood. The limits of present human knowl- 
edge about the interrelationships between physical, chemical, and bio- 
logical phenomena, and about the operation of such factors as hormones 
and the nervous system, make it impossible however to infer from an 





* See J. P. Scott, Genetic Differences in the Social Behavior of Inbred Strains of Mice, 33 
Journal of Heredity 11 (January 1942); Benson Ginsburg and W. C. Allee, Some Effects a 
Conditioning on Social Dominance and Subordination in Inbred Strains of Mice, 15 Physio- 
logical Zoology 485 (October 1942). 
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absence of observed physiological relationships that destructive disposi- 
tions are not unconditioned.? 

Again it is sometimes objected that the species can have had no advan- 
tage in the struggle for survival from dispositions of the members to self 
destruction or to mutual destruction. It is then inferred that such disposi- 
tions cannot be, like hunger and sexual dispositions, unconditioned. 

The objection is not conclusive. A considerable number of anatomical 
characteristics are, so far as is known, useless to individual or species or 
both, in the struggle for survival; and some are apparently, even in the 
time during which they persist, harmful to individual or species or both. 
Colors and visual patterns have proved in many cases inexplicable by 
sexual selection or protective functions or any other functional relation to 
reproduction, the survival of an individual or the survival of a species. 
Some animals have attained horns or antlers of a size which apart from 
changes in environment was apparently a handicap both to individual 
and to species. The disposition of ants and baboons, as well as members 
of some other species, to fight and destroy each other probably have not 
of themselves contributed to the survival of the species. Given the disposi- 
tions, the particular group or individual will have to excel to survive and 
to leave many descendants; but that is another matter. In some species, 
the female eats the male immediately after mating, and this disposition 
appears to have no function in preserving the species. 

It may be that the linkage of apparently unrelated characteristics ex- 
plains some of these phenomena. Useless or harmful characteristics may 
be genetically linked with characteristics which fit a species for survival. 
It seems possible too that in some cases there is no explanation at present 
for the appearance of some characteristics of living things, no matter how 
clearly those characteristics are recognized. 

It is possible at the same time that there is a rather simple linkage be- 
tween human characteristics which are useful to the species in the struggle 
for existence and the dispositions of human beings to destroy themselves 
and each other. Clinical observations indicate that repression or suppres- 
sion of destructive dispositions may impair capacity for biologically indis- 
pensable activities, like sexual activities, or food gathering or other eco- 
nomic activities. The observations suggest physical analogies, which 
lead however to no conclusive result, such as pressure or other energy 
analogies. At any rate, it is quite possible that factors which enable men 
to overcome serious practical difficulties in preserving themselves from 


2 See, for example, Heinrich Kliiver, on a Possible Use of the Root Nodules of Leguminous 
Plants for Research in Neurology and Psychia acy (iasteineny Rapert at 9 Hees Phage 
Hemoglobin System), 25 Journal of Pathe s 331 (April 1948). 
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dangers created by their physical environment or by other species, are the 
same as or similar to factors in the dispositions of human beings to mutual 
and self destruction. 

The existence of unconditioned dispositions or propensities to mutual 
and self destruction is not at present disproved or proved. Such propensi- 
ties may be described in terms derived partly from introspection or in 
terms referring only to activities. It seems likely that they can be described 
also in terms referring not to abstracted elements of experience or action, 
but to the complex units with which human beings deal. A propensity 
may be isolated, or such propensities may be observed as components in a 
vast range of complex experiences, from the personal quarrel to the tribal 
war to the national war. 

It is sometimes said that an unconditioned or innate propensity must 
also be uncontrollable. The control of hunger will of course destroy any 
individual who may practice it beyond a biologically determined time. All 
individuals however control sexual propensities, and some individuals are 
celibate. The practice of celibacy apparently tends to have unhealthy and 
thus destructive effects, but it is not fatal. Unconditioned propensities 
may thus be more or less subject to control, and an unconditioned pro- 
pensity to destroy may be subject to management or control as readily 
as a conditioned propensity to destroy. 

Teachers of small children and psychiatrists have been successful in 
facilitating the acquisition of skills in managing and controlling destruc- 
tive dispositions. Parents commonly facilitate the development of such 
skills by their children. Increasing observation and experience add to 
knowledge of the conditions for moderating destructive dispositions and 
managing or controlling them. Success in moderating these dispositions 
serves at any rate to indicate the extent to which they may be affected by 
conditioning factors. 

If the dispositions to destruction are much affected by or wholly subject 
to conditioning factors, the practical consequences may not be significant 
for all purposes. Frustration, for example, in its many forms, is a factor 
which may contribute to destructive dispositions. Frustration may con- 
tribute to passive acceptance of situations. On the other hand it appears 
to be present in some form in every manifestation of destructive disposi- 
tions. 

If the elimination of frustration would lead to elimination of the de- 
structive dispositions, it does not follow that that is a practical possibility. 
The physiology of hunger and sex is a constant element in human beings. 
The presence of frustrating features appears to be an equally constant 





LAW, PSYCHOLOGY, AND WORLD GOVERNMENT 409 


element in human environments. It is difficult to distinguish educative 
and challenging influences from merely frustrating ones. In any imagin- 
able scheme of general education, there will be challenges that must prove 
more or less frustrating, for a time, to some students. Some delays in 
satisfying the wants of newly born children are bound to occur; and 
throughout childhood some frustration is inevitable. The conditions of a 
society, particularly perhaps a complicated society, are bound to occasion 
some frustration to its members. 

Recent discussion of human destructive dispositions has commonly em- 
phasized the extent to which they are subject to conditioning and control. 
Whatever the limits of conditioning, management, and control, there is 
considerable agreement on some features of the destructive dispositions, 
and the use which may be made of knowledge of these features in facilitat- 
ing management and control within undetermined limits, at least in the 
cases of individuals. 

For example, as has been observed, the destructive dispositions operate 
often in a manner concealed from those who act destructively. Difficulty 
with parents may lead through elaborately phrased revolutionary doctrine 
to difficulty with ruling classes or authority in general. Childhood hostili- 
ties, repressed as too painful or too much disapproved for recognition, 
may be turned, by unrecognized sequences, into hostilities against for- 
eigners. The mother, father, brother, or sister may be identified with the 
employer, the member of a racial minority, the Englishman, or the Rus- 
sian. We may relieve ourselves of guilt by projecting it, attributing our 
unacknowledged and guilty impulses to others. 

Again, for example, the difficulties and frustrations of middle age affect 
the judgments of the age group which decides policy in our society. Clini- 
cal observations indicate the extent to which envy of the young and dis- 
tress at failing powers may exert influences of which well intentioned par- 
ents are unconscious. 

Unusual opportunities for warm fellow feeling on the one hand and 
permitted hostility and destruction on the other are afforded by war. 
Members of one group encourage each other to confuse an enemy figure 
with father, mother, or brother, and with each one’s guilty self. The 
middle aged see a last chance to assert themselves and feel their power. 
The group is drawn together, and at the same time its members are per- 
mitted and encouraged to hate and to destroy. Other elements of similar 
character play their part; but these alone seem sufficient, and only ele- 
ments of this sort seem sufficient, to explain wars. 

The account of wars sketched here, and developed in some respects 
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more fully elsewhere,’ is distinguished from other accounts of wars. It 
minimizes the guilt of particular groups and individuals. Fear is regarded 
as a result rather than the cause of destructive dispositions, and it is rec- 
ognized that fear plays a small part in the events leading to some wars, 
for example, some rebellions and revolutions. Ideological and economic 
factors are treated as excuses for and means of fighting, rather than as 
factors in the outbreak of wars. Trade has long been more profitable than 
fighting, and nothing is less suitable than force to determine the merits of 
ideas. 
II 

Rational and economic factors do not explain wars, and it seems un- 
likely that rational or economic remedies, if we wish a cure, will cure 
them. Remedies of these sorts may lead to results desirable on their own 
account. They may reduce the frustrations which accentuate hostility 
and which make more certain and quick the operation of destructive dis- 
positions. Removal of specific errors and misunderstandings may do 
something not only to eliminate some frustrations, but to prepare the 
way for the succession of agreements which will be needed to strengthen 
international order and promote the health and welfare of populations. 

But if the explanation of wars sketched here and amplified elsewhere is 
correct, Dr. West appears—if we want one—to have the correct remedy, 
and it is the lawyer’s and soldier’s remedy as well. It is overwhelming 
force. The more systematically it is administered, the more effective it is 
likely to be. The more its administration takes on the characteristics of 
law, the more satisfactory to most people it will be. But force which 
makes fighting manifestly futile, and only such force, will stop fighting. 

A year or two ago it seemed possible that the United States and Russia 
might still recall the tradition of world policing in which English speaking 
people and Russians have combined to put down the great modern 
marauders, Napoleon, William II, and Hitler. Today the ancient pattern 
of destructive hostility has separated the two nations, and the United 
States has turned to another ancient pattern, a design for world rule. We 
have a new institution to help us, the United Nations, new weapons, and 
new means of communication and transportation. It may be that we shall 


3 See, for example, the author’s Aggression: A Study of Values and Law, 57 Ethics, No. 4, 
Pt. II, 1 (July 1947), esp. at 21-27, 31-37, 39; and his The Management and Control of Aggres- 
sion, in Community Service Society Hundredth Anniversary Symposia (1949). Compare 
E. F. M. Durbin and John Bowlby, Personal Aggressiveness and War (1939); Ranyard West, 
Conscience and Society (1942); J. C. Flugel, Man, Morals and Society, c. XIX (1944). The 
Proceedings of the International Congress on Mental Health in London in August 1948 will 
doubtless be available soon. The Congress has made a —? and useful contribution to the 
discussion of the subject of these papers. 
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succeed where others have failed, and even create a society more generally 
sound and satisfactory than any which other ruling powers have even 
planned. 

This at any rate is our considered and accepted plan for policing the 
world and preventing wars. It may be time to look at slower developments 
which will, if we wish it, make human relationships more sound and inter- 
national order more secure in the long future. 

The limited but considerable value of rational and economic influences 
for this purpose has already been noticed. If they could influence us much, 
economic interests would long ago have required the abolition of wars. 
The rational faculties of men may produce a chain reaction to be used for 
destruction rather than health. 

The wisdom that is needed is biological. The one practical choice that 
is needed is between death and life. If we follow the simple disposition of 
living things, and decide to stay alive, there is much that humanists, 
scientists, ordinary people of all sorts, and men of affairs can tell us about 
the implications of our decision. 

In particular, some psychologists will give peculiar significance to a 
group of phenomena somewhat loosely referred to under the name of love. 
These experiences give many people the greatest conscious satisfactions 
which they have, and they may be helpful in attaining other satisfactions, 
like plenty and peace. 

Such different teachers as Jesus, Socrates, and Freud have given experi- 
ences which we call love first place among values and principles of life. In 
Freud’s philosophy, not dependent simply on his scientific work, the love 
called Eros is the element that opposes and postpones death. This erotic 
love is primarily sexual, and it stands by a sort of extension for the desire 
for all pleasant and life-promoting experiences. In Dr. Menninger’s Love 
Against Hate, as in Fromm’s Man for Himself, Freudian love is clearly 
identified with the disposition to get and to give all sorts of good things; 
though in some passages, following Shelley, Dr. Menninger speaks of love 
more narrowly, as the most complete communication. 

Affection may be closely associated with this kind of love. It is also 
aggressive and sometimes selfish. Some pathological forms of sexual ac- 
tivity are sttikingly destructive and cruel. Virility—and its similar femi- 
nine counterpart for which we have no name—is a virtue of the lover, the 
provider, and the fighter. A healthy human being will value it highly, but 
only in those forms in which it is not destructive. 

Affection is closer to the word in the New Testament which we translate 
as love. The same word is used by Homer to refer to the love of a father 
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for his son. In the New Testament the defect as well as the strength of this 
sort of love appears. It may lead us back to infancy and away from the 
struggles of mature life. The idealization of family life which is one element 
implicit in the Sermon on the Mount, may lead to an undervaluation of 
virility, and the zest, desire, and self seeking which, in some measure, are 
necessary for the life of the individual and the race. 

There aré many other meanings of love, and many variations of each 
meaning. One has only to reflect on the stories he has read and the many 
and various human relationships which everyone has experienced. A 
variety of satisfactory, happy, mysterious, and life-giving elements are 
named by the word. 

In the most perfect and mystical of biological experiences, these ele- 
ments, in their life-giving forms, are combined in various and unanalyz- 
able ways. The wisdom which depends on understanding what we want, 
and finding means to attain it, may well be first concerned with affection 
and virility. 

The observations of psychiatrists dealing, as Dr. West has done, with 
psychosomatic diseases, indicate that the need for affection is an impor- 
tant factor in these as in other psychological disturbances.‘ The same need 
seems to be a deep source of the disposition to value highly those social 
changes which are based on the principle of human equality and the claim 
to security and freedom from fear. 

The danger of this current of feeling and thought is apparent. It may 
encourage regressive tendencies to seek the affection, equality, and security 
that go with the child’s place in the family. Mature beings value both 
affection and virility. They appear at times to be expressing a deep sense 
of the value of virility in what they say about self direction and liberty. 

We have reached the familiar American folk-values, partly emotional 
and partly intellectual. Some biological sources of these values have been 
suggested, and some biological aspects of the opposed destructive disposi- 
tions have been observed. If destruction can be held in check, for twenty 
or thirty years at least, by force, there will be a chance for the development 
of the wisdom, affection, and virility, the equality and liberty, which will 
at once make us more alive and reinforce the influences controlling the 
crude expression of destructive dispositions. 

However dimly the interrelationship between biological and social fac- 
tors is seen, it must be apparent that there is here an opportunity for the 
doctors and the lawyers to consider together powerful and still mysterious 
forces which are reshaping society, and presenting new problems of treat- 
+See James L. Halliday, Psychosocial Medicine (1948). , 
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ment and government. It must be apparent also that in this work, their 
lack of the tact and talent of the poet will, more than elsewhere, hinder 
them from saying what they would like to say. 


Matcotm SHarP* 


CONTRIBUTIONS OF THE SCIENCES OF MAN 
TO KEEPING THE PEACE 

R. WEST, Dean Katz, and Mr. Sharp all are concerned with the con- 
scious and unconscious hostilities of individuals, since groups and 
nations are complexes of private citizens, and the mass aggressiveness 
which leads to international conflict and lawlessness results from the com- 
pounded needs of the constituent members of such groups. Each writer re- 
fers to the new discoveries of clinical psychiatry and psychology which 
confirm the presence of aggressive drives in each human personality. 
Whether these tendencies, which certain theologians have included under 
the doctrine of “original sin,” are the product of nature, of nurture, or of 
both is still undecided, but their origin is not the matter of primary con- 
cern. They are present in each person, to defend him from external at- 
tacks which would destroy him, to give him the initiative and enterprise 
to enter upon new activities, and unfortunately also to cause conflict with 
others who are competing for something he wants. One may not be aware 
of his hostilities—frequently he is not—but that does not mean they are 
not present. As the kindly old Quakeress said when she was complimented 

on her humble gentleness, ‘But thee wottest not how I do boil within,” 
Frequently it is terrifying to lawmakers, who have cast their lot on the 
side of reason, that these drives are often irrational. They are not by any 
means always dedicated to the best interests of the individual or his group. 
Just as an injection into the bloodstream of dead bacteria that can do no 
harm will result in a fever which is an immunity reaction, a purposeless 
activation of bodily defenses, so frequently a person’s frustrations will 
mobilize his hostilities in ways not profitable to him or to anyone else. 
Aggression is a defense against the frustrations which daily beset each of 
us. Fighting back and restriving after failure is a necessary method of 
psychological defense, but hostility is irrational and pathological (just like 
the body’s reaction to killed bacteria), when frustration arouses that par- 
ticular defense mechanism to no purpose. And frustration nearly always 
does beget hostility, whether it be in the person who is not paid the salary 
he wants, in the race which is kept from the social recognition it desires, 
or in the nation which is blocked from its goal of world domination. The 

* Professor of Law, University of Chicago Law School. 
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recognition of these facts is one of the important new developments in the 
sciences of man. 

Fortunately these disciplines are also developing the first glimmerings 
of hope for control of such aggression. Individual and group psycho- 
therapy are being intensively studied by psychiatrists and psychologists. 
One of the primary concerns in this field is the understanding and modifi- 
cation of hostile desires. The techniques for doing this are as yet feeble, but 
it has already become clear that enmity can be both conscious and un- 
conscious (so hidden from awareness that the individual knows absolutely 
nothing about its existence or how it affects his behavior or attitudes). 
Whether the law can require a person to be responsible for such processes 
is a difficult problem. And it is also extremely difficult for the psychothera- 
pist to bring these types of aggressive instincts to the patient’s awareness 
or to affect their operation and control them while they remain un- 
conscious. 

Our present confusion and uncertainty concerning such matters indi- 
cate that the sciences of man are far behind the physical sciences in their 
development. There is a distinct possibility that before man comes to 
understand, predict, and control his own behavior he will have created the 
physical instruments which will, despite him, destroy his civilization or 
his race. Yet in a time when policy-makers are beginning to recognize that 
the sciences of man should properly be the bases for the making of their 
decisions, those fields of study still can make only the most paltry con- 
tributions in the crisis. 

The situation is not wholly without hope, however. New theories are 
being propounded, grounded in the careful observations of clinicians and 
scientists, such as those concerning the unconscious nature of many hostile 
impulses and the role of frustration in their genesis. Besides theory, new 
techniques are also developing. There is public opinion polling, for example 
—a promising method for measuring the attitudes of the masses even 
despite the recent election debacle which demonstrated that such pro- 
cedures are ineffective unless they are applied with great technical care. 
The possession of methods for measuring attitudes makes possible scien- 
tific study of how attitudes arise and what their determinants are. Once 
these facts are known, we have important bases for managing human 
group behavior, since attitudes are so frequently the precursors of action. 
This is not a new idea to the lawyer, who has long been concerned with the 
relation of intent to action. It is the opportunity for precise measurement 
and accurate prediction that is new. 

Another procedure of the sciences of man relevant to the problem of war 
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and peace is the investigation of the genesis of class structure. Intergroup 
rivalries between those who consider themselves members of different 
classes or organizations lead to our bitterest conflicts. We are beginning to 
have methods of investigating the development of these interclass differ- 
entiations. Religious, racial, ideological, educational, political, and other 
such distinctions are the terms in which man rationalizes his hostilities 
and the banners under which he fights his wars. Intensive studies are now 
being made of the causes for such loyalties to groups and feelings of for- 
eignness to others which precede overt attacks. 

A closely related problem that concerns social scientists at present is the 
matter of barriers to communication. Many sorts of circumstances can 
keep facts and opinions from being accurately recorded or widely dis- 
seminated. Among these are barriers of language and racial, socio- 
economic, or religious distinctions. Differences in prestige or rank of in- 
dividuals, groups, and countries may also prevent complete and free inter- 
change of information. Or blocked communication can occur when strong 
subgroups organize with powerful ingroup feeling so that they do not 
communicate their thoughts and feelings to others. This is one of the great 
dangers of nationalism which has since the beginning of history lowered 
iron curtains between nations. Sociologists and others, working usually 
with small communities, have studied mechanisms for improving commu- 
nication which lead to the effective free flow of information. It is possible 
that these principles can also be applied to international problems. 

Another issue faced by the scientists who study man has been how he 
comes to decisions. It has become apparent that many of the determi- 
nants of policy judgments lie in the backgrounds, educations, environ- 
mental influences, and heredities of those who make the decisions. It is 
also evident that group decisions, if the size of the group is limited, are 
frequently more correct that those of individuals. Researches are going on 
at the present time to study how committees operate—the committees 
that throughout the world from the Security Council of the United Na- 
tions on down are the instruments of policy. Perhaps these researches can 
outline procedures to take account of individual intellectual and emotional 
biases and advance the group productivity of such decision-making 
bodies. 

Another area of rapid progress is in methods for the selection of leaders. 
We know that persons differ in the amount of uncontrolled hostility they 
have. We know certain reasons why some cannot keep their aggressions 
in check. One, for example, often seen in a leader who has risen from 
the masses to a position of power, is the development of the habit of striv- 
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ing upward for continually greater personal recognition—a habit so potent 
that, when he achieves real power, he is still unsatisfied and must continue 
to fight for fame. Even if he has achieved all that he can demand in his 
lifetime, he may have the ineradicable pattern of battle in his personality. 
Frequently the peoples who are led by such a vainglorious man find them- 
selves the dupes of his ambitions. There is real promise in the area of re- 
search in the choice of public executives who will be able to serve the 
peoples rather than have the peoples serve them and their unsatisfied 
hostile drives. 

All these techniques are just now burgeoning into promise. Research is 
essential, research on many cases with careful evaluation of multiple 
variables. Psychological clinicians and psychiatrists can learn suggestive 
facts from the study of a single case, as can the lawyer, but scientific 
principles cannot be derived from one case. They are generalizations, and 
so can be confirmed only from the systematic study of many. This is an 
expensive and time-consuming process. Particularly in the complicated 
areas of the sciences of man it is expensive. However, knowledge of such 
facts about individual and group human nature and the interactions of 
men is essential as the “pre-clinical” science on which the practice of the 
lawyers and policy-makers in national and international scenes must be 
founded. Only with it can they devise procedures, regulations, sanctions, 


and controls which can establish a tradition of peace after the orgies of 
hostility that fill all the past chapters of history. There is hope for peace, 
but it will receive solid foundation only if public leaders, recognizing their 
desperate need for objective understanding of human behavior, do all they 
can to back the sciences of man so that those disciplines in turn can 
answer the crucial questions about the nature of humanity to which there 
is as yet no reply except an echo in the vastness of our ignorance. 


James G. Mrtter, M.D.* 
* Chairman, Department of Psychology, University of Chicago. 





THE INTELLECTUALS AND SOCIALISM 


F. A. Hayvex* 


I 


N ALL democratic countries, in the United States even more than 
elsewhere, a strong belief prevails that the influence of the intel- 
lectuals on politics is negligible. This is no doubt true of the power of 

intellectuals to make their peculiar opinions of the moment influence de- 
cisions, of the extent to which they can sway the popular vote on questions 
on which they differ from the current views of the masses. Yet over some- 
what longer periods they have probably never exercised so great an in- 
fluence as they do today in those countries. This power they wield by 
shaping public opinion. 

In the light of recent history it is somewhat curious that this decisive 
power of the professional secondhand dealers in ideas should not yet be 
more generally recognized. The political development of the Western 
World during the last hundred years furnishes the clearest demonstration. 
Socialism has never and nowhere been at first a working class movement. 
It is by no means an obvious remedy for an obvious evil which the inter- 
ests of that class will necessarily demand. It is a construction of theorists, 
deriving from certain tendencies of abstract thought with which for a long 
time only the intellectuals were familiar; and it required long efforts by the 
intellectuals before the working classes could be persuaded to adopt it as 
their program. 

In every country that has moved toward socialism the phase of the de- 
velopment in which socialism becomes a determining influence on politics 
has been preceded for many years by a period during which socialist ideals 
governed the thinking of the more active intellectuals. In Germany this 
stage had been reached toward the end of the last century; in England and 
France, about the time of the first World War. To the casual observer it 
would seem as if the United States had reached this phase after World 
War II and that the attraction of a planned and directed economic sys- 
tem is now as strong among the American intellectuals as it ever was 
among their German or English fellows. Experience suggests that once this 
phase has been reached it is merely a question of time until the views now 
held by the intellectuals become the governing force of politics. 

* Tooke Professor of Economic Science and Statistics, London University. 
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The character of the process by which the views of the intellectuals in- 
fluence the politics of tomorrow is therefore of much more than academic 
interest. Whether we merely wish to foresee or attempt to influence the 
course of events, it is a factor of much greater importance than is generally 
understood. What to the contemporary observer appears as the battle of 
conflicting interests has indeed often been decided long before in a clash of 
ideas confined to narrow circles. Paradoxically enough, however, in gen- 
eral only the parties of the Left have done most to spread the belief that 
it was the numerical strength of the opposing material interests which de- 
cided political issues, whereas in practice these same parties have regular- 
ly and successfully acted as if they understood the key position of the in- 
tellectuals. Whether by design or driven by the force of circumstances, 
they have always directed their main effort toward gaining the support 
of this “elite,” while the more conservative groups have acted, as regular- 
ly but unsuccessfully, on a more naive view of mass democracy and have 


usually vainly tried directly to reach and to persuade the individual 
voter. 


II 
The term intellectuals, however, does not at once convey a true picture 
of the large class to which we refer and the fact that we have no better 


name by which to describe what we have called the secondhand dealers 
in ideas is not the least of the reasons why their power is not better un- 
derstood. Even persons who use the word intellectual mainly as a term of 
abuse are still inclined to withhold it from many who undoubtedly per- 
form that characteristic function. This is neither that of the original think- 
er nor that of the scholar or expert in a particular field of thought. The 
typical intellectual need be neither: he need not possess special knowledge 
of anything in particular, nor need he even be particularly intelligent, to 
perform his role as intermediary in the spreading of ideas. What qualifies 
him for his job is the wide range of subjects on which he can readily talk 
and write, and a position or habits through which he becomes acquainted 
with new ideas sooner than those to whom he addresses himself. 

Until one begins to list all the professions and activities which belong to 
this class, it is difficult to realize how numerous it is, how the scope for its 
activities constantly increases in modern society, and how dependent on 
it we all have become. The class does not consist only of journalists, teach- 
ers, ministers, lecturers, publicists, radio commentators, writers of fiction, 
cartoonists, and artists—all of whom may be masters of the technique 
of conveying ideas but are usually amateurs so far as the substance of 
what they convey is concerned. The class also,includes many professional 
men and technicians, such as scientists and doctors, who through their 
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habitual intercourse with the printed word become carriers of new ideas 
outside their own fields and who, because of their expert knowledge on 
their own subjects, are listened to with respect on most others. There is 
little that the ordinary man of today learns about events or ideas except 
through the medium of this class; and outside our special fields of work we 
are in this respect almost all ordinary men, dependent for our information 
and instruction on those who make it their job to keep abreast of opinion. 
It is the intellectuals in this sense who decide what views and opinions are 
to reach us, which facts are important enough to be told to us and in what 
form and from what angle they are to be presented. Whether we shall ever 
learn of the results of the work of the expert and the original thinker de- 
pends mainly on their decision. 

The layman, perhaps, is not fully aware to what extent even the popu- 
lar reputations of scientists and scholars are made by that class and are in- 
evitably affected by its views on subjects which have little to do with the 
merits of the real achievements. And it is specially significant for our prob- 
lem that every scholar can probably name several instances from his field 
of men who have undeservedly achieved a popular reputation as great 
scientists solely because they hold what the intellectuals regard as “‘pro- 
gressive” political views; but I have yet to come across a single instance 
where such a scientific pseudo-reputation has been bestowed for political 
reason on a scholar of more conservative leanings. This creation of repu- 
tations by the intellectuals is particularly important in the fields where 
the results of expert studies are not used by other specialists but depend 
on the political decision of the public at large. There is indeed scarcely a 
better illustration of this than the attitude which professional economists 
have taken to the growth of such doctrines as socialism or protectionism. 
There was probably at no time a majority of economists, who were recog- 
nized as such by their peers, favorable to socialism (or, for that matter, to 
protection). In all probability it is even true to say that no other similar 
group of students contains so high a proportion of its members decidedly 
opposed to socialism (or protection). This is the more significant as in re- 
cent times it is as likely as not that it was an early interest in socialist 
schemes for reform which led a man to choose economics for his profession. 
Yet it is not the predominant views of the experts but the views of a minor- 
ity, mostly of rather doubtful standing in their profession, which are taken 
up and spread by the intellectuals. 

The all-pervasive influence of the intellectuals in contemporary society 
is still further strengthened by the growing importance of “organization.” 
It is a common but probably mistaken belief that the increase of organi- 
zation increases the influence of the expert or specialist. This may be true 
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of the expert administrator and organizer, if there are such people, but 
hardly of the expert in any particular field of knowledge. It is rather the 
person whose general knowledge is supposed to qualify him to appreciate 
expert testimony, and to judge between the experts from different fields, 
whose power is enhanced. The point which is important for us, however, 
is that the scholar who becomes a university president, the scientist who 
takes charge of an institute or foundation, the scholar who becomes an 
editor or the active promoter of an organization serving a particular cause, 
all rapidly cease to be scholars or experts and become intellectuals in our 
sense, people who judge all issues not by their specific merits but, in the 
characteristic manner of intellectuals, solely in the light of certain fashion- 
able general ideas. The number of such institutions which breed intel- 
lectuals and increase their number and powers grows every day. Almost 
all the “experts” in the mere technique of getting knowledge over are, 
with respect to the subject matter which they handle, intellectuals and 
not experts. 

In the sense in which we are using the term, the intellectuals are in 
fact a fairly new phenomenon of history. Though nobody will regret that 
education has ceased to be a privilege of the propertied classes, the fact 
that the propertied classes are no longer the best educated, and the fact 
that the large number of people who owe their position solely to their gen- 
eral education do not possess that experience of the working of the eco- 
nomic system which the administration of property gives are important 
to understanding the role of the intellectual. Professor Schumpeter, who 
has devoted an illuminating chapter of his Capitalism, Socialism and De- 
mocracy to some aspects of our problem, has not unfairly stressed that it is 
the absence of direct responsibility for practical affairs and the conse- 
quent absence of firsthand knowledge of them which distinguishes the 
typical intellectual from other people who also wield the power of the 
spoken and written word. It would lead too far, however, to examine here 
further the development of this class and the curious claim which has re- 
cently been advanced by one of its theorists that it was the only one whose 
views were not decidedly influenced by its own economic interests. One 
of the important points that would have to be examined in such a discus- 
sion would be how far the growth of this class has been artificially stimu- 
lated by the law of copyright.’ 

* It would be interesting to discover how far a seriously critical view of the benefits to 
society of the law of copyright or the expression of doubts about the public interest in the 
existence of a class which makes its living from the writing of books would have a chance of 


being publicly stated in a society in which the channels of expression afe so largely controlled 
by people who have a vested interest in the existing situation. 
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It is not surprising that the real scholar or expert and the practical man 
of affairs often feel contemptuous about the intellectual, are disinclined 
to recognize his power, and are resentful when they discover it. Individual- 
ly they find the intellectuals mostly to be people who understand nothing 
in particular especially well, and whose judgment on matters they them- 
selves understand shows little sign of special wisdom. But it would be a 
fatal mistake to underestimate their power for this reason. Even though 
their knowledge may be often superficial and their intelligence limited, 
this does not alter the fact that it is their judgment which mainly deter- 
mines the views on which society will act in the not too distant future. It 
is no exaggeration to say that once the more active part of the intellec- 
tuals have been converted to a set of beliefs, the process by which these 
become generally accepted is almost automatic and irresistible. They are 
the organs which modern society has developed for spreading knowledge 
and ideas and it is their convictions and opinions which operate as the 
sieve through which all new conceptions must pass before they can reach 
the masses. 

It is of the nature of the intellectual’s job that he must use his own 
knowledge and convictions in performing his daily task. He occupies his 
position because he possesses, or has had to deal from day to day with, 
knowledge which his employer in general does not possess, and his activities 
can therefore be directed by others only to a limited extent. And just be- 
cause the intellectuals are mostly intellectually honest it is inevitable that 
they should follow their own convictions whenever they have discretion and 
that they should give a corresponding slant to everything that passes 
through their hands. Even where the direction of policy is in the hand of 
men of affairs of different views, the execution of policy will in general be 
in the hand of intellectuals, and it is frequently the decision on the detail 
which determines the net effect. We find this illustrated in almost all fields 
of contemporary society. Newspapers in “capitalist” ownership, univer- 
sities presided over by “reactionary” governing bodies, broadcasting sys- 
tems owned by conservative governments have all been known to influ- 
ence public opinion in the direction of socialism, because this was the con- 
viction of the personnel. This has often happened not only in spite of but 
perhaps even because of the attempts of those at the top to control opin- 
ion and to impose principles of orthodoxy. 

The effect of this filtering of ideas through the convictions of a class 
which is constitutionally disposed to certain views is by no means con- 
fined to the masses. Outside his special field the expert is generally no less 
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dependent on this class and scarcely less influenced by their selection. The 
result of this is that today in most parts of the Western World even the 
most determined opponents of socialism derive from socialist sources their 
knowledge on most subjects on which they have no firsthand information. 
With many of the more general preconceptions of socialist thought the 
connection of their more practical proposals is by no means at once obvi- 
ous, and in consequence many men who believe themselves to be deter- 
mined opponents of that system of thought become in fact effective 
spreaders of its ideas. Who does not know the practical man who in his 
own field denounces socialism as “pernicious rot” but when he steps out- 
side his subject spouts socialism like any left journalist? 

In no other field has the predominant influence of the socialist intel- 
lectuals been felt more strongly during the last hundred years than in the 
contacts between different national civilizations. It would go far beyond 
the limits of this article to trace the causes and significance of the highly 
important fact that in the modern world the intellectuals provide almost 
the only approach to an international community. It is this which mainly 
accounts for the extraordinary spectacle that for generations the supposed- 
ly “capitalist”” West has been lending its moral and material support al- 
most exclusively to those ideological movements in the countries farther 
east which aimed at undermining Western civilization; and that at the 


same time the information which the Western public has obtained about 
events in Central and Eastern Europe has almost inevitably been colored 
by a socialist bias. Many of the “educational” activities of the American 
forces of occupation in Germany have furnished clear and recent examples 
of this tendency. 


IV 


A proper understanding of the reasons which tend to incline so many of 
the intellectuals toward socialism is thus most important. The first point 
here which those who do not share this bias ought to face frankly is that 
it is neither selfish interests nor evil intentions but mostly honest convic- 
tions and good intentions which determine the intellectuals’ views. In fact 
it is necessary to recognize that on the whole the typical intellectual is to- 
day more likely to be a socialist the more he is guided by good will and in- 
telligence and that on the plane of purely intellectual argument he will 
generally be able to make out a better case than the majority of his oppo- 
nents within his class. If we still think him wrong we must recognize that 
it may be genuine error which leads the well-meaning and intelligent peo- 
ple who occupy those key positions in our society to spread views which to 
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us appear a threat to our civilization.? Nothing could be more important 
than to try and understand the sources of this error in order that we should 
be able to counter it. Yet those who are generally regarded as the repre- 
sentatives of the existing order and who believe that they comprehend the 
dangers of socialism are usually very far from such understanding. They 
tend to regard the socialist intellectuals as nothing more than a pernicious 
bunch of highbrow radicals without appreciating their influence, and, by 
their whole attitude to them, tend to drive them even further into opposi- 
tion to the existing order. 

If we are to understand this peculiar bias of a large section of the intel- 
lectuals we must be clear about two points. The first is that they generally 
judge all particular issues exclusively in the light of certain general ideas; 
the second that the characteristic errors of any age are frequently derived 
from some genuine new truths it has dicsovered, and they are erroneous 
applications of new generalizations which have proved their value in other 
fields. The conclusion to which we shall be led by a full consideration of 
these facts will be that the effective refutation of such errors will frequent- 
ly require further intellectual advance, and often advance on points which 
are very abstract and may seem very remote from the practical issues. 

It is perhaps the most characteristic feature of the intellectual that he 
judges new ideas not by their specific merits but by the readiness with 
which they fit into his general conceptions, into the picture of the world 
which he regards as modern or advanced. It is through their influence on 
him and on his choice of opinions on particular issues that the power of 
ideas for good and evil grows in proportion with their generality, abstract- 
ness, and even vagueness. As he knows little about the particular issues, his 
criterion must be consistency with his other views, suitability to combine 
them into a coherent picture of the world. Yet this selection from the mul- 
titude of new ideas presenting themselves at every moment creates the 
characteristic climate of opinion, the dominant Weltanschauung of a peri- 
od which will be favourable to the reception of some opinions and unfavor- 
able to others, and which will make the intellectual readily accept one con- 
clusion and reject another without a real understanding of the issues. 

In some respects the intellectual is indeed closer to the philosopher than 
to any specialist, and the philosopher is in more than one sense a sort of 
prince among the intellectuals. Although his influence is farther removed 
from practical affairs and correspondingly slower and more difficult to 


*It was therefore not (as has been suggested by one reviewer of The Road to Serfdom, 
Professor J. Schumpeter), “politeness to a fault” but profound conviction of the importance of 
this which made me, in Professor Schumpeter’s words, “hardly ever attribute to opponents 
anything beyond intellectual error.” 
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trace than that of the ordinary intellectual, it is of the same kind and in 
the long run even more powerful than that of the latter. It is the same en- 
deavor toward a synthesis, pursued more methodically, the same judg- 
ment of particular views in so far as they fit into a general system of 
thought rather than by their specific merits, the same striving after a con- 
sistent world view, which for both forms the main basis for accepting or 
rejecting ideas. For this reason the philosopher has probably a greater in- 
fluence over the intellectuals than any other scholar or scientist, and more 
than anyone else determines the manner in which the intellectuals exer- 
cise their censorship function. The popular influence of the scientific spe- 
cialist begins to rival that of the philosopher only when he ceases to be a 
specialist and commences to philosophize about the progress of his sub- 
ject—and usually only after he has been taken up by the intellectuals for 
reasons which have little to do with his scientific eminence. 

The “climate of opinion” of any period is thus essentially a set of very 
general preconceptions by which the intellectual judges the importance of 
new facts and opinions. These preconceptions are mainly applications to 
what seem to him the most significant aspects of scientific achievements, 
a transfer to other fields of what has particularly impressed him in the 
work of the specialists. One could give a long list of such intellectual fash- 
ions and catchwords which in the course of two or three generations have 
in turn dominated the thinking of the intellectuals. Whether it was the 
“historical approach’’ or the theory of evolution, nineteenth century de- 
terminism and the belief in the predominant influence of environment as 
against heredity, the theory of relativity or the belief in the power of the 
unconscious—every one of these general conceptions has been made the 
touchstone by which innovations in different fields have been tested. It 
seems as if the less specific or precise (or the less understood) these ideas 
are, the wider may be their influence. Sometimes it is no more than a 
vague impression rarely put into words which thus wields a profound in- 
fluence. Such beliefs as that deliberate control or conscious organization is 
also in social affairs always superior to the results of spontaneous processes 
which are not directed by a human mind, or that any order based on a 
plan laid down beforehand must be better than one formed by the balanc- 
ing of opposing forces, have in this way profoundly affected political de- 
velopment. 

Only apparently different is the role of the intellectuals where the de- 
velopment of more properly social ideals is concerned. Here their peculiar 
propensities manifest themselves in making shibbolethsof abstractions, in 
rationalizing and carrying to extremes certain ambitions which spring 
from the normal intercourse of men. Since democracy is a good thing, the 
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further the democratic principle can be carried, the better it appears to 
them. The most powerful of these general ideas which have shaped politi- 
cal development in recent times is of course the ideal of material equality. 
It is, characteristically, not one of the spontaneously grown moral convic- 
tions, first applied in the relations between particular individuals, but an 
intellectual construction originally conceived in the abstract and of doubt- 
ful meaning or application in particular instances. Nevertheless, it has 
operated strongly as a principle of selection among the alternative courses 
of social policy, exercising a persistent pressure toward an arrangement of 
social affairs which nobody clearly conceives. That a particular measure 
tends to bring about greater equality has come to be regarded as so strong 
a recommendation that little else will be considered. Since on each par- 
ticular issue it is this one aspect on which those who guide opinion have a 
definite conviction, equality has determined social change even more 
strongly than its advocates intended. 

Not only moral ideals act in this manner, however. Sometimes the atti- 
tudes of the intellectuals toward the problems of social order may be the 
consequence of advances in purely scientific knowledge and it is in these 
instances that their erroneous views on particular issues may for a time 
seem to have all the prestige of the latest scientific achievements behind 
them. It is not in itself surprising that a genuine advance of knowledge 
should in this manner become on occasion a source of new error. If no 
false conclusions followed from new generalizations they would be final 
truths which would never need revision. Although as a rule such a new 
generalization will merely share the false consequences which can be drawn 
from it with the views which were held before, and thus not lead to new 
error, it is quite likely that a new theory, just as its value is shown by the 
valid new conclusions to which it leads, will produce other new conclusions 
which further advance will show to have been erroneous. But in such an 
instance a false belief will appear with all the prestige of the latest scien- 
tific knowledge supporting it. Although in the particular field to which 
this belief applies all the scientific evidence may be against it, it will never- 
theless, before the tribunal of the intellectuals and in the light of the ideas 
which govern their thinking, be selected as the view which is best in ac- 
cord with the spirit of the time. The specialists who will thus achieve 
public fame and wide influence will thus not be those who have gained 
recognition by their peers but will often be men whom the other experts 
regard as cranks, amateurs, or even frauds, but who in the eyes of the 
general public nevertheless become the best known exponents of their 
subject. 

In particular, there can be little doubt that the manner in which during 
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the last hundred years man has learned to organize the forces of nature 
has contributed a great deal toward the creation of the belief that a simi- 
lar control of the forces of society would bring comparable improvements 
in human conditions. That, with the application of engineering techniques, 
the direction of all forms of human activity according to a single coherent 
plan, should prove to be as successful in society as it has been in innumera- 
ble engineering tasks is too plausible a conclusion not to seduce most of those 
who are elated by the achievement of the natural sciences. It must indeed 
be admitted both that it would require powerful arguments to counter the 
strong presumption in favor of such a conclusion and that these argu- 
ments have not yet been adequately stated. It is not sufficient to point 
out the defects of particular proposals based on this kind of reasoning. 
The argument will not lose its force until it has been conclusively shown 
why what has proved so eminently successful in producing advances in so 
many fields should have limits to its usefulness and become positively 
harmful if extended beyond these limits. This is a task which has not yet 
been satisfactorily performed and which will have to be achieved before 
this particular impulse toward socialism can be removed. 

This, of course, is only one of many instances where further intellectual 
advance is needed if the harmful ideas at present current are to be re- 
futed, and where the course which we shall travel will ultimately be de- 
cided by the discussion of very abstract issues. It is not enough for the 
man of affairs to be sure, from his intimate knowledge of a particular field, 
that the theories of socialism which are derived from more general ideas 
will prove impracticable. He may be perfectly right, and yet his'resistance 
will be overwhelmed and all the sorry consequences which he foresees will 
follow if he is not supported by an effective refutation of the idées méres. 
So long as the intellectual gets the better of the general argument, the most 
valid objections of the specific issue will be brushed aside. 


V 


This is not the whole story, however. The forces which influence re- 
cruitment to the ranks of the intellectuals operate in the same direction 
and help to explain why so many of the most able among them lean 
toward socialism. There are of course as many differences of opinion 
among intellectuals as among other groups of people; but it seems to be 
true that it is on the whole the more active, intelligent, and original men 
among the intellectuals who most frequently incline toward socialism, 
while its opponents are often of an inferior caliber. This is true particularly 
during the early stages of the infiltration of socialist ideas; later, although 
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outside intellectual circles it may still be an act of courage to profess so- 
cialist convictions, the pressure of opinion among intellectuals will often 
be so strongly in favor of socialism that it requires more strength and in- 
dependence for a man to resist it than to join in what his fellows regard 
as modern views. Nobody, for instance, who is familiar with large numbers 
of university faculties (and from this point of view the majority of uni- 
versity teachers probably have to be classed as intellectuals rather than 
as experts) can remain oblivious to the fact that the most brilliant and 
successful teachers are today more likely than not to be socialists, while 
those who hold more conservative political views are as frequently medi- 
ocrities. This is of course by itself an important factor leading the younger 
generation into the socialist camp. 

The socialist will, of course, see in this merely a proof that the more 
intelligent person is today bound to become a socialist. But this is far from 
being the necessary or even the most likely explanation. The main reason 
for this state of affairs is probably that, for the exceptionally able man who 
accepts the present order of society, a multitude of other avenues to in- 
fluence and power are open, while to the disaffected and dissatisfied an 
intellectual career is the most promising path to both influence and the 
power to contribute to the achievement of his ideals. Even more than 
that: the more. conservatively inclined man of first class ability will in 
general choose intellectual work (and the sacrifice in material reward 
which this choice usually entails) only if he enjoys it for its own sake. He 
is in consequence more likely to become an expert scholar rather than an 
intellectual in the specific sense of the word; while to the more radically 
minded the intellectual pursuit is more often than not a means rather than 
an end, a path to exactly that kind of wide influence which the profes- 
sional intellectual exercises. It is therefore probably the fact, not that the 
more intelligent people are generally socialists, but that a much higher 
proportion of socialists among the best minds devote themselves to those 
intellectual pursuits which in modern society give them a decisive influ- 
ence on public opinion.’ 

The selection of the personnel of the intellectuals is also closely con- 


3 Related to this is another familiar phenomenon: there is little reason to believe that 
really first class intellectual ability for original work is any rarer among Gentiles than among 
Jews. Yet there can be little doubt that men of Jewish stock almost everywhere constitute a 
disproportionately large number of the intellectuals in our sense, that is of the ranks of the 
professional interpreters of ideas. This may be their special gift and certainly is their main 
opportunity in countries where prejudice puts obstacles in their way in other fields. It is 
probably more because they constitute so large a proportion of the intellectuals than for any 
other reason that they seem to be so much more receptive of socialist ideas than people of 
different stocks. 
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nected with the predominant interest which they show in general and 
abstract ideas. Speculations about the possible entire reconstruction of 
society give the intellectual a fare much more to his taste than the more 
practical and short-run considerations of those who aim at a piecemeal im- 
provement of the existing order. In particular, socialist thought owes its 
appeal to the young largely to its visionary character; the very courage to 
indulge in Utopian thought is in this respect a source of strength to the so- 
cialists which traditional liberalism sadly lacks. This difference operates 
in favor of socialism, not only because speculation about general prin- 
ciples provides an opportunity for the play of the imagination of those who 
are unencumbered by much knowledge of the facts of present-day life, 
but also because it satisfies a legitimate desire for the understanding of 
the rational basis of any social order and gives scope for the exercise of 
that constructive urge for which liberalism, after it had won its great 
victories, left few outlets. The intellectual, by his whole disposition, is 
uninterested in technical details or practical difficulties. What appeal to 
him are the broad visions, the specious comprehension of the social order 
as a whole which a planned system promises. 

This fact that the tastes of the intellectual were better satisfied by the 
speculations of the socialists proved fatal to the influence of the liberal 
tradition. Once the basic demands of the liberal programs seemed satis- 
fied, the liberal thinkers turned to problems of detail and tended to neg- 
lect the development of the general philosophy of liberalism, which in 
consequence ceased to be a live issue offering scope for general speculation. 
Thus for something over half a century it has been only the socialists who 
have offered anything like an explicit program of social development, a 
picture of the future society at which they were aiming, and a set of general 
principles to guide decisions on particular issues. Even though, if I am 
right, their ideals suffer from inherent contradictions, and any attempt to 
put them into practice must produce something utterly different from 
what they expect, this does not alter the fact that their program for change 
is the only one which has actually influenced the development of social 
institutions. It is because theirs has become the only explicit general 
philosophy of social policy held by a large group, the only system or 
theory which raises new problems and opens new horizons, that they have 
succeeded in inspiring the imagination of the intellectuals. 

The actual developments of society during this period were determined, 
not by a battle of conflicting ideals, but by the contrast between an exist- 
ing state of affairs and that one ideal of a possible future society which 
the socialists alone held up before the public. Very few of the other pro- 
grams which offered themselves provided genuine alternatives. Most of 
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them were mere compromises or half-way houses between the more ex- 
treme types of socialism and the existing order. All that was needed to 
make almost any socialist proposal appear reasonable to these ‘‘ judicious” 
minds which were constitutionally convinced that the truth must always 
lie in the middle between the extremes, was for some one to advocate a 
sufficiently more extreme proposal. There seemed to exist only one direc- 
tion in which we could move and the only question seemed to be how fast 
and how far the movement should proceed. 


VI 


The significance of the special appeal to the intellectuals which social- 
ism derives from its speculative character will become clearer if we further 
contrast the position of the socialist theorist with that of his counterpart 
who is a liberal in the old sense of the word. This comparison will also 
lead us to whatever lesson we can draw from an adequate appreciation of 
the intellectual forces which are undermining the foundations of a free 
society. 

Paradoxically enough, one of the main handicaps which deprives the 
liberal thinker of popular influence is closely connected with the fact that 
until socialism has actually arrived he has more opportunity of directly 
influencing decisions on current policy and that in consequence he is not 
only not tempted into that long run speculation which is the strength of 
the socialists, but actually discouraged from it, because any effort of this 
kind is likely to reduce the immediate good he can do. Whatever power he 
has to influence practical decisions he owes to his standing with the 
representatives of the existing order, and this standing he would endanger 
if he devoted himself to the kind of speculation which would appeal to the 
intellectuals and which through them could influence developments over 
longer periods. In order to carry weight with the powers that be he has to 
be “practical,” “‘sensible,’’ and “‘realistic.”’ So long as he concerns himself 
with immediate issues he is rewarded with influence, material success, and 
popularity with those who up to a point share his general outlook. But 
these men have little respect for those speculations on general principles 
which shape the intellectual climate. Indeed, if he seriously indulges in 
such long run speculation he is apt to acquire the reputation of being “ un- 
sound” or even half a socialist, because he is unwilling to identify the 
existing order with the free system at which he aims.‘ 


4 The most glaring recent example of such condemnation of a somewhat unorthodox liberal 
work as “socialist” has been provided by some comments on the late Henry Simons’ Economic 
Policy for a Free Society (1948). One need not agree with the whole of this work and one 
may even regard some of the suggestions made in it as incompatible with a free society, and 
yet recognize it as one of the most important contributions made in recent times to our problem 
and as just the kind of work which is required to get discussion started on the fundamental 
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If, in spite of this, his efforts continue in the direction of general specu- 
lation, he soon discovers that it is unsafe to associate too closely with 
those who seem to share most of his convictions and he is soon driven into 
isolation. Indeed there can be few more thankless tasks at present than 
the essential one of developing the philosophical foundation on which the 
further development of a free society must be based. Since the man who 
undertakes it must accept much of the framework of the existing order, he 
will appear to many of the more speculatively minded intellectuals merely 
as a timid apologist of things as they are; at the same time he will be dis- 
missed by the men of affairs as an impractical theorist. He is not radical 
enough for those who know only the world where “with ease together 
dwell the thoughts” and much too radical for those who see only how 
“hard in space together clash the things.’ If he takes advantage of such 
support as he can get from the men of affairs, he will almost certainly dis- 
credit himself with those on whom he depends for the spreading of his 
ideas. At the same time he will need most carefully to avoid anything 
resembling extravagance or overstatement. While no socialist theorist has 
ever been known to discredit himself with his fellows even by the silliest 
of proposals, the old-fashioned liberal will damn himself by an impracti- 
cable suggestion. Yet for the intellectuals he will still not be speculative 
or adventurous enough and the changes and improvements in the social 
structure he will have to offer will seem limited in comparison with what 
their less restrained imagination conceives. 

At least in a society in which the main requisites of freedom have al- 
ready been won and further improvements must concern points of com- 
parative detail, the liberal program can have none of the glamour of a new 
invention. The appreciation of the improvements it has to offer requires 
more knowledge of the working of the existing society than the average 
intellectual possesses. The discussion of these improvements must proceed 
on a more practical level than that of the more revolutionary programs, 
thus giving a complexion which has little appeal for the intellectual and 
tending to bring in elements to whom he feels directly antagonistic. Those 
who are most familiar with the working of the present society are also 
usually interested in the preservation of particular features of that society 
which may not be defensible on general principles. Unlike the person who 
looks for an entirely new future order and who naturally turns for guidance 
to the theorist, the men who believe in the existing order also usually 
think that they understand it much better than any theorist and in conse- 
quence are likely to reject whatever is unfamiliar and theoretical. 


issues. Even those who violently disagree with some of its suggestions should welcome it as a 
contribution which clearly and courageously raises the central problems of our time. 





THE INTELLECTUALS AND SOCIALISM 431 


The difficulty of finding genuine and disinterested support for a sys- 
tematic policy for freedom is not new. In a passage of which the reception 
of a recent book of mine has often reminded me, Lord Acton long ago de- 
scribed how “‘[a]t all times sincere friends of freedom have been rare, and 
its triumphs have been due to minorities, that have prevailed by associat- 
ing themselves with auxiliaries whose objects differed from their own; 
and this association, which is always dangerous, has been sometimes disas- 
trous, by giving to opponents just grounds of opposition. . . .”’* More re- 
cently, one of the most distinguished living American economists has 
complained in a similar vein that the main task of those who believe in 
the basic principles of the capitalist system must frequently be to defend 
this system against the capitalists—indeed the great liberal economists, 
from Adam Smith to the present, have always known this. 

The most serious obstacle which separates the practical men who have 
the cause of freedom genuinely at heart from those forces which in the 
realm of ideas decide the course of development is their deep distrust of 
theoretical speculation and their tendency to orthodoxy; this more than 
anything else, creates an almost impassable barrier between them and those 
intellectuals who are devoted to the same cause and whose assistance is 
indispensable if the cause is to prevail. Although this tendency is perhaps 
natural among men who defend a system because it has justified itself in 
practice, and to whom its intellectual justification seems immaterial, it is 
fatal to its survival because it deprives it of the support it most needs. 
Orthodoxy of any kind, any pretense that a system of ideas is final and 
must be unquestioningly accepted as a whole, is the one view which of 
necessity antagonizes all intellectuals, whatever their views on particular 
issues. Any system which judges men by the completeness of their con- 
formity to a fixed set of opinions, by their “‘soundness”’ or the extent to 
which they can be relied upon to hold approved views on all points, de- 
prives itself of a support without which no set of ideas can maintain its 
influence in modern society. The ability to criticize accepted views, to 
explore new vistas and to experiment with new conceptions, provides the 
atmosphere without which the intellectual cannot breathe. A cause which 
offers no scope for these traits can have no support from him and is there- 
by doomed in any society which like ours, rests on his services. 


VII 
It may be that a free society as we have known it carries in itself the 
forces of its own destruction, that once freedom has been achieved it is 
taken for granted and ceases to be valued, and that the free growth of 
5 Acton, The History of Freedom 1 (1922). 
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ideas which is the essence of a free society will bring about the destruction 
of the foundations on which it depends. There can be little doubt that in 
countries like the United States the ideal of freedom has today less real 
appeal for the young than it has in countries where they have learnt what 
its loss means. On the other hand, there is every sign that in Germany and 
elsewhere, to the young men who have never known a free society, the task 
of constructing one can become as exciting and fascinating as any socialist 
scheme which has appeared during the last hundred years. It is an extraor- 
dinary fact, though one which many visitors have experienced, that in 
speaking to German students about the principles of a liberal society one 
finds a more responsive and even enthusiastic audience than one can hope 
to find in any of the Western democracies. In Britain also there is already 
appearing among the young a new interest in the principles of true 
liberalism which certainly did not exist a few years ago. 

Does this mean that freedom is valued only when it is lost, that the 
world must everywhere go through a dark phase of socialist totalitarian- 
ism before the forces of freedom can gather strength anew? It may be so, 
but I hope it need not be. Yet so long as the people who over longer peri- 
ods determine public opinion continue to be attracted by the ideals of 
socialism, the trend will continue. If we are to avoid such a development 
we must be able to offer a new liberal program which appeals to the 
imagination. We must make the building of a free society once more an 
intellectual adventure, a deed of courage. What we lack is a liberal Utopia, 
a program which seems neither a mere defense of things as they are nor 
a diluted kind of socialism, but truly liberal radicalism which does not 
spare the susceptibilities of the mighty (including the trade unions), 
which is not too severely practical and which does not confine itself to 
what appears today as politically possible. We need intellectual leaders 
who are prepared to resist the blandishments of power and influence and 
who are willing to work for an ideal, however small may be the prospects 
of its early realization. They must be men who are willing to stick to prin- 
ciples and to fight for their full realization, however remote. The practical 
compromises they must leave to the politicians. Free trade or the freedom 
of opportunity are ideals which still may arouse the imaginations of large 
numbers, but a mere “ reasonable freedom of trade’’ or a mere “‘ relaxation 
of controls’ are neither intellectually respectable nor likely to inspire any 
enthusiasm. 

The main lesson which the true liberal must learn from the success of 
the socialists is that it was their courage to be Utopian which gained them 
the support of the intellectuals and therefore an influence on public 
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opinion which is daily making possible what only recently seemed utterly 
remote. Those who have concerned themselves exclusively with what 
seemed practicable in the existing state of opinion have constantly found 
that even this has rapidly become politically impossible as the result of 
changes in a public opinion which they have done nothing to guide. Unless 
we can make the philosophic foundations of a free society once more a 
living intellectual issue, and its implementation a task which challenges 
the ingenuity and imagination of our liveliest minds, the prospects of 
freedom are indeed dark. But if we can regain that belief in the power of 
ideas which was the mark of liberalism at its greatest, the battle is not 
lost. The intellectual revival of liberalism is already under way in many 
parts of the world. Will it be in time? 





WORLD JUSTICE, SOCIALISM, AND THE 
INTELLECTUALS 


FRANK H. Knicut* 
I 
HE editors’ rash invitation to comment on Professor Hayek’s 
article, with a suggestion of side-glances (sideswipes?) at the 
papers on world government, is accepted because of the writer’s 
conviction of the vital importance of some “fundamentals” in this area 
that are being rather ingeniously avoided all around. To begin with, let 
me note the appropriateness of juxtaposing these two themes in the same 
issue of a learned journal. The close connection is one of the things likely 
to be overlooked. It is not merely that nationalistic sentiment (or senti- 
mental nationalism, patriotism, called the last refuge of a scoundrel) pro- 
vides the main reason or impetus toward world government; there are 
deeper reasons why economic stateism calls for an omnipotent world state. 
Effective utilization of modern technology requires a large amount of 
world-wide specialization and co-ordination. The nation-states into 
which the brute force and accidents of history have divided the globe are 
far too few and too uneven in size, resources, and industrial development 
to form an effective market for trade as units, even if they were so in- 
clined, i.e., if they were not like the pressure groups, primarily out to take 
advantage of one another. (Under the euphemistic name of influencing the 
terms of trade, this is an outstanding feature in the policy of west-Euro- 
pean nations today.) Moreover, as the advocates of the “‘social welfare 
state” seem strangely unwilling to see, to the extent that they may suc- 
ceed in approaching some ideal of “justice” within particular countries or 
areas, this must raise or intensify the same problems of “exploitation” 
between units. Economic justice will not stop at political boundaries; and 
the spokesman of the “disadvantaged” countries are not now ignoring this 
fact, any more than the spokesmen of the disadvantaged classes keep si- 
lent in countries where the poorest enjoy a minimum of comfort and 
security far above what is possible for the world as a whole. The socialist 
state (or any welfare state) must be a world state. 
In the second place, advocating world government is also in large part 
* Morton D. Hull Distinguished Service Professor of Social Sciences and Philosophy, Uni- 
versity of Chicago. 
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an indoor sport of the intellectuals, and it displays the same kind of 
“thinking.” Both reflect the current fad, or craze, for fixing anything that 
seems to be wrong in the world by passing a law and setting up a political 
authority with plenary power.’ Reformers hardly ask how long an authori- 
ty in power will even attempt to do what they set him up to do. They do 
not even ask objectively what will actually be the effect of political 
measures they advocate, and of course it is not usually what they intend. 
But those who point out such unpleasant facts merely condemn them- 
selves as temperamental reactionaries or corrupt. The screamers for com- 
pulsion sneer at the notion that freedom is a value (‘freedom to exploit!’ 
and ‘‘freedom to starve!’’) and do not reflect that their precious freedom 
to talk and to pass laws must closely follow general individual freedom of 
action (by mutual assent) into the discard.’ 


II 


To the question, why do the intellectuals tend to believe in socialism, 
my own first impulse is to reply with the question: why single out, or 
“pick on” a) the intellectuals, and b) socialism.* The scientific conception 


* This phenomenon of waves, or fashions, in mass-thinking, feeling, and acting, and the 
role of leadership in this connection, is the main problem suggested by Hayek’s article. It is 
matched by another craze conspicuous in public life at the moment—the stampede to change 
the course of history by rushing more and more billions of words onto more and more tons of 
paper through the printing press (now supplemented by getting them ‘‘on the air”). We are 
approaching a limiting condition in which everyone writes or talks, while no one reads or 
listens—since no one can do both at once—and of course no one will be playing the game 
whose rules are so hotly talked about. There is a pathetic failure to recognize the limits of 
intercommunication. Between two persons these are narrow, and there is a tendency toward 
predominantly one-way movement (not always from the woman to the man). And while one 
person can communicate /o a large number, and with modern facilities, to the whole world, no 
skill or device will enable one to receive communication from more than one at a time. It is, 
again, largely this fact which underlies “leadership,” and makes it the main phenomenon to 
be studied. 


2 Of course reformers do not stop to inquire into their own motives; the result would be too 
unpleasant. Since, these days, the Freudian jargon inevitably creeps (or rolls) into any dis- 
cussion of motives (other people’s—note the accompanying articles on world government) 
there is one “complex” in human nature which ought to receive more attention than it does. 
It might be called the “Robin Hood Complex.” It is the ‘“‘drive” of A to correct ‘‘injustice” 
between B and C—fora suitable cut; for Robin Hoods rarely serve God or The Poor for naught. 
To be governed by high-principled men (fanatics) or by plain ambitious power-seekers would be 
a serious choice. Napoleon abolished the Inquisition in Spain, and it was restored when his 
forces were driven out. It should be recognized that the main fault of the Bolsheviks is that 
they love justice and hate iniquity—like the great Pope, who was “therefore” dying in exile. 
The crux is that love of justice so commonly implies love of power (and its perquisites are 
seldom declined) as in both these cases. This was the rea! reason for the dying in exile; would 
that such were more likely to be the fate of all enemies of freedom. 

3 In pointing out what seem to me serious shortcomings in Hayek’s analysis of this problem, 
I wish it understood that no “idealogical” differences are involved, as far as I know. Both he 
and myself are “liberals,” in the now largely antiquated meaning of the term, which once im- 
plied individual liberty, but has been generally turned upside-down to stand for state paternal- 
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of explanation is to show that a particular phenomenon is an instance 
under a general principle the working of which is familiar in other cases. 
So, I should inquire, first of all, whether “in general” there is any presump- 
tion that human believing, or believing-in, will rest on intelligible and 
valid reasoning, or rather the contrary. With reference to the “‘intellectu- 
als,” the question is whether they really take the lead in the changes in 
“public opinion” which occur in history. Professor Hayek asserts that 
they do, but presents no evidence or supporting argument, and it seems 
to me that critical reflection makes one skeptical if not opposed. Even if 
the post-hoc could be established, and it is not, the propter-hoc would re- 
main to be investigated. Logically, Hayek’s own definition of the intellec- 
tual as a “middleman of ideas” excludes origination. They can at most 
select the ideas to be “ pushed.”’ Like any good merchant, they decide what 
will “go,”’ so use persuasion (a form of coercion) in an effort to hasten its 
adoption and take the erudite. We surely know that it is hopeless to find 
the origin of any idea (Hayek repeatedly refers to new ideas but gives no 
example) either in time or place; all sorts of ideas are always “floating 
around,” and indeed are always being pushed by intellectuals. The com- 
mon ascription of great potency to advertising and propaganda is quite 
inconclusive; it is more likely that the leaders lead by being astute 
followers. 

The real question is, what determines what will “go’’; and all that can 
be said is that historians and social philosophers or scientists have been 
struggling and contending over that problem from the beginning, and no- 
body knows much about it, or anything very certainly. It is easy to credit 
a movement to the people who have been and are pushing it, but the fal- 
lacy is evident. The case of Aesop’s rooster is parallel up to a point, but the 
social causality problem is more complex. One thing that can be said with 
confidence, about the leading genus of intellectuals, the journalists, and 
other “writers,” is that they must not care very deeply and impartially 
about “truth,” as judged by scientific or critical standards. One who does 
so will simply be eliminated by the process of natural selection, through 
market demand, by which the good writers are chosen. (What Hayek says 


ism. And we both recognize that freedom is by no means the only value in social relations, even 
when (as old-style liberals have always taken for granted) freedom applies to both parties, and 
is to be guaranteed by law. Freedom without power (means, resources) is empty and it is also 
relative to wants or tastes, to both of which men have ‘‘rights.”” And much social action beyond 
free reciprocity, and voluntary giving, is required to secure a tolerable equality of burden and 
benefit between the strong and/or fortunate and the weak or unlucky, as well as to protect 
social values (the future) not adequately reflected in the interests of living and active indi- 
viduals. All such issues are to be discussed on their merits—if those interested in them can 
get the time, away from struggling against merely stupid measures and propaganda. 
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about recruitment of intellectual personnel seems to be rather superficial 
but I cannot go into detail.) And inspection of their output, even in the 
upper grades, will show that it is intended to be “interesting” or perhaps 
edifying, or, if “serious,” that what is actually, literally said is mostly 
platitude, with some mixture of the absurd. The writers are opposed to sin 
and in favor of sweetness and light. And if they are really for or against 
anything in particular, it would be found to be a case of John Smith versus 
Jim Jones, or Tweedle-dum versus Tweedle-dee. (But these and not eco- 
nomic standards of living are the major human likes and dislikes, and 
major sources of happiness and discontent.) Even when “arguments” on 
both sides are presented, they have little bearing on any issue stated in 
terms defined to a point where one could “intelligently” take sides. Defi- 
nition of terms is a bore—and, anyhow, it cannot be carried far since that 
would require measurement of imponderables. That many are elevated to 
the rank of good writers after they are dead only confirms this conclusion, 
and the relation of their message to “truth” remains tenuous. 

With respect to public opinion and how it is made or explained, the 
main fact is clear: in matters moral and political, belief has little relation 
to truth or valid reasoning. Indeed, the question is rather why people so 
commonly profess to believe things that it is easy to see they do not—the 
most palpable contradictions and absurdities. And their actions commonly 
point to beliefs different from what they either say or think.‘ Here we get 
to the crucial nature and problem of modern “liberal” civilization. The 
premise of its theory of social order is that men will arrive at truth—in- 
cluding all valid values—through discussion. This situation reflects the 
supreme spiritual revolution of history, an Umwertung aller Werte. Man is 
primarily a conventional animal, and when not conventional is primarily 
a romantic. He has to be the former because he is the latter; for it is in- 
definitely more important that a society be in agreement than that it 
agree on one thing rather than another. Custom and tradition have al- 
ways formed the main substance even of technology, and vastly more so 
that of the mores. Societies have lived and prospered with the most diverse 
moral ideas and practices and social and political institutions, often dis- 
gusting or horrible to our finical tastes. They have also produced high 
civilization. The Greeks practiced infanticide “ wholesale’, worked slaves 
to death because replacement was cheap, and had standards of sexual 


4 For example, turning the other cheek, or taking no thought for the morrow. Whoever said 
or did not say that he believed because it is absurd, or impossible, this is the only reasonable 
explanation for a lot of “believing.”” And of course it is of the essence of such beliefs to be 
beyond discussion; one who questions is simply wicked and to be dealt with as a criminal 
enemy—which does not mean he is to be loved. 
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morality which we do not mention in public. Historically, truth and 
morals have meant what was established, and protected from critical 
scrutiny by sanctity and all the trappings of religion. “Thinking” has 
consisted of hammering at the eternal and immutable verities by the 
priest or, exceptionally, the bringing of a new revelation by some prophet. 
If anything was more right than custom, it was some older more primitive 
custom, from which the present typically shows a tendency to degenerate. 

Moreover, evidence accumulates, especially in our own times (and from 
the past where the issue was given any trial, e.g., toleration of the Sophists 
in ancient Greece) that primitive man was right, that he instinctively 
knew “human nature” and realized that freedom of expression would 
mean disagreement, conflict, disintegration. And in so far as there is 
spontaneous agreement, the substance is usually some superstition or 
other romantic absurdity. Nowhere is this more strikingly true than in the 
field of economic activity and relations. We have to look for some histori- 
cal explanation of the great “new idea” which underlies free society—that 
there is a presumption of mutual advantage in arrangements freely made 
by both parties, specifically exchanges in the open market.’ In this field 
all that is noteworthy is a momentary departure in the direction of ration- 
ality, with a violent relapse in our generation. We have seen excesses in the 
way of “protection” and monetary inflation which Adam Smith would not 
have imagined possible. We have, indeed, invented ingenious new tech- 
niques. But our main “new idea” for wasting labor and other resources, 
besides destroying freedom, is the resurrection of the medieval doctrine 
and practice of fixing a “just price” (wage, rent, etc.) by legislative and 
administrative fiat. 

Fact and logic seem as impotent against the dictates of “fashion” in 
political-economic-ethical (not to mention religious) “belief” as in the case 
of neckties or Easter bonnets. The generations of “‘scientific’’ economic 
writing and teaching show no enduring effect; rather the reversions to 
type are increasingly endorsed by “economists” themselves, and are ap- 
parently well on the way to displacing the aberration of laisser-faire (free 
association) as orthodoxy, hence truth. And the visible effect of general 
education is to enable people to rationalize more ingeniously and literately 
their snap judgments based on prejudice. 


5 One of two new things; the other is experimental science and technology. In these fields, 
modern civilization has seemed successful in departing from tradition as the norm. Here we 
do the crucial part of our thinking with our hands and eyes, not with our brains. Human 
biology is in an intermediate position between this area and the “moralsciences”; and the 
history of medical science and practice is not reassuring as to the prospects for an “objective” 
approach to social problems—particularly where illness and treatment involve “the mind.” 
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It would seem that a discussion setting out to examine the economic 
beliefs of the modern public might do well to glance at the traditions of our 
society in this field of “thinking.” The facts are plain. To our religious- 
ethical tradition, which is still generally accepted by profession, every- 
thing connected with business, trade, or money is sinful; and to our intel- 
lectual-esthetic or “cultural” tradition it is vulgar, sordid. The only puri- 
fication from the contamination of wealth is to give it to“ us’””—whatever 
group dealing in the “higher values” happens to be talking. The connec- 
tion of natural science is close enough to secure its condemnation as“ ma- 
terialistic,” and abominable. As to economic science, that is of course all 
of these things; it is materialistic, vulgar, and sinful. Economists are with- 
out culture and in league with the exploiters. This theme might be devel- 
oped at length but it would be without point. 

I do wish my friend Hayek had seen fit to give his readers some indica- 
tion of what he means, in his article, by “socialism.” From other state- 
ments of his we know that he is by no means opposed to all positive po- 
litical action in the economic field. He cannot even mean all “wrong”’ ac- 
tion, as he mentions protectionism in contrasting terms. He does not even 
mention communism. It seems to me that the issue as to why public opin- 
ion is so fallacious in economic matters should be discussed under several 
heads. In relation to policy, socialism should mean collectivism under 
democratic control; it should be distinguished on the one hand from “in- 
terventionism” and on the other from communism, i.e., dictatorship, os- 
tensibly in the name of “the workers” or simply of justice. And above all, 
these notions about policy should be brought into relation with the basic 
misconceptions of the market organization (with state functions not op- 
posed on economic or general ethical grounds), in which they are rooted.‘ 

Most political intervention is demonstrably if not obviously stupid. 
This applies to substantially all price-fixing, to rationing particular goods 
(some exception for emergencies such as war) and to the great bulk of 
“regulation of industry” (exceptions for health measures, etc.). Where the 
machinery of the free market fails too badly and unavoidably, public pro- 
vision is the rational recourse, i.e., taxation and social service or socializa- 
tion (socialism). The last cannot be pronounced “demonstrably” bad. In 

6 Under this last head, I will just mention two items. The relations of the market are not 
competitive, nor a matter of bargaining; the market is simply a system of free cooperation, 
and the only possible system on a wide scale. Second, it is not economy to destroy or waste in 
order to increase demand—as believed by our organized labor and farmer groups, and others. 
Professor Calvin Hoover tells how the late great economist J. M. Keynes (before he became a 
Lord) deliberately mussed up the clean towels in his hotel bath room saying he did it as a 


service to the U.S. economy. 56 Jour. Pol. Econ. 397, n. 12 (1948). This was during the de- 
pression of the 30’s and could be defended, assuming enough things to be “given.” 
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the individual case it may work better or worse than a voluntary organiza- 
tion form, depending on various conditions. General socialism is a matter 
of degree and kind, having no definite meaning, and competent opinion 
may differ widely in predicting the effects of any political arrangement. 
The major question regarding it (for a given political unit) is whether col- 
lectivism is compatible with democracy, or would occasion and require a 
dictatorship, to preserve order and secure reasonable efficiency. 

The latter eventuality would mean ‘‘communism,”’ or some politico-ec- 
clesiastical corporativism. It is my impression—and who has more than 
an impression?—that this ideal, being more romantic, has more attraction 
for the intelligentsia than has socialism, in America, at this time. I say 
“this ideal” in the singular. Communism is arousing much furor at the 
moment, but that is largely because it is opposed especially by another 
organization “The Church” with practically the same principles. Differ- 
ences in metaphysical professions have no relation to substantive issues, 
and for classless society one may read Kingdom of God (on earth as it was, 
to begin with). This opposition is fully as undemocratic in its own struc- 
ture, employs the same propaganda methods (specifically, ungentle treat- 
ment of heretics), and agrees in condemning economic power and exalting 
prescriptive authority. (It may be given credit for not pretending to be- 
lieve in democracy or individual liberty.) Apparently, it is only through 
such a stand-off rivalry between opposed totalitarianisms really differing 
only on who is to be boss, that freedom stands a chance to survive. 

Here is the fundamental issue—freedom: are men in general more com- 
petent or less competent to judge their own well-being and manage their 
affairs (with social relations arranged by mutual assent) than some par- 
ticular authority, or whoever will get into power if freedom is given up or 
frittered away? The modern doctrine of freedom is largely a reaction from 
that of original sin, coupled with the dogma that the Church has by divine 
appointment authority to define sin and punish or forgive sin, hence in 
general to manage the social order. When it was in power it acted partly 
through subservient secular agencies, but tended to rely increasingly on 
its own organs, legislature, and courts, and even executive. 


III 

Disregarding the specific reference to the intellectuals and to socialism 
and taking Hayek’s article as a treatment of the reasons why “people” 
have foolish ideas particularly about economics, it is less open to criticism. 
This applies especially to the final section; also to the next-final, in which 
the author observes, quoting Lord Acton, that genuine lovers of freedom 
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are always few. I would say intelligent lovers of freedom, and note that it 
is popularly loved only when men don’t have it, and only under peculiarly 
oppressive despotism. To routine oppression and suppression they seldom 
object ; indeed, this has been the normal state of society, backed up by reli- 
gion; the typical attitude is to thank God for priest and prince and pray 
the divine blessing upon them. Philosophically the grave problem about 
freedom is set by the conditioning in infancy, or conversion in adult life, to 
feel free in being “led,” and paying deafly for it, even being led to slaugh- 
ter. But we cannot say that men are naturally, protoplasmically, orthodox 
and intolerant; again we have to consider our religious tradition which is 
peculiar in this respect. What men ought to do they must be forced to do, 
and think; no morality without religion; no religion without a church; no 
church without political organs to perform ruthlessly its every behest: 
such has been the “logic” of Christendom, for the most part, for approach- 
ing twenty centuries. After an interlude we seem to be reverting to it, the 
difference between Church and Party having become nominal. 

Even more important, I think, is the scarcity of genuine love for truth, 
which (as already observed) is closely related to freedom in the liberal sys- 
tem of basic principles. But it is still more important, for the “truly 
genuine” lover of truth, that neither freedom nor truth can be treated as 
an absolute. They conflict with beauty and morality and other values, and 
with one another, necessitating “marginal” comparison and compromise, 
and correct proportioning. Nineteenth century liberalism tended to ignore 
this vital truth, for historical reasons and perhaps on the assumption that 
neither truth nor freedom would be overdone. But this is certainly not the 
case, particularly with reference to freedom in economic relations—as 
Hayek not only knows but admits and declares. Excessive freedom leads 
to cumulative growth in inequality and to concentration of power, and 
clashes with justice, in any definition. But justice is impossible, in any 
definition, and any serious attempt to achieve it will destroy all civilized 
life. It just isn’t that kind of a world. The supreme romanticism is the idea 
that the universe is controlled by any force or principle with any special 
concern for human feelings or values. Nature is out for quantity of life, 
regardless of quality or kind. Man can rationally try only to correct some 
of the worst cruelties and injustices of the nature of things, and to mini- 
mize those which are inevitably added in raising standards all around, by 
a conspiracy against nature. If he attempts too much he will ruin every- 
thing, and the victims of injustice are better off with civilization than 
without it. The affliction of our age is not moral deterioration, as the re- 
ligious and cultural carpers at modern liberal civilization are crying from 
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the housetops. Rather, we have higher ideals and try to take them serious- 
ly, in contrast with “pie in the sky.” Even religion itself is becoming dis- 
satisfied with its role of opiate of the masses. The simple fact is that a good 
life, by the standards of our civilization, is possible for only a few, even in 
the wealthiest nations; and there is no just and possible way to select those 
who are to receive the major benefits and those who are to pay for them. 
Science and free speech have destroyed the religious“ belief” that whatever 
is is right (or at least will be made right presently, in another sphere) and 
pseudo-science (especially social) has destroyed even the belief that it is 
necessary. The humanly natural reaction is a disposition to appeal to 
force, not to try to find and cure the evils that are actually remediable. 

To sum up, and to end on a constructive note (another eleventh com- 
mandment), there is another way of answering Hayek’s question with 
another. Why do the intellectuals believe economic nonsense?—why do 
economists make themselves absurd or pathetic by “teaching” the public 
things they would see without teaching if they were willing, and being un- 
willing, certainly will not be taught? Moreover, if “truth” is to be our 
fetish, might we not dig deep enough to face a little obvious truth about 
truth? Other values are usually more or less in conflict with truth, and 
there are fields in which it has nothing to do with the case, or is even a 
menace. In religion, for example, one must believe without questioning, 
or be eternally damned—and bring the same fate on others insofar as one 
has any influence. In economics also, we might apply the principle of credo 
quia absurdum—though probably not profess it too explicitly. Surely it is 
more important for society to agree, and hold together peaceably, than it is 
to agree on one thing rather than another. And for the individual, it is far 
better to think in the way one’s fellow men “understand” and approve 
than to take seriously the foible-scruple of thinking correctly. Why 
should we pick out a few of the youth and try to make them anti-social, 
succeeding in a fraction of the cases? 

So, my simple proposal is to drop the teaching of economics. I mean 
teaching by economists. Let everybody learn without molestation from 
those the great mass will learn from anyway—who but the intellectuals? 
And particularly that class well-stressed by Hayek, the specialists in other 
fields and primarily the other “social sciences,”’ historians, sociologists, etc. 
But not forgetting lawyers and theologians, or natural scientists, nor 
journalists, novelists, and poets (in defiance of Plato). If treatises on and 
“courses” in “economics” are in demand (the word having much prestige) 
a qualification for the authors or teachers would be either a) not to have 
made any special study of the subject from the standpoint of facts and 
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the way a free-market organization works, or b) to have the good sense to 
ignore any such findings in favor of what society wants to believe, will be- 
lieve, and so ought to believe. 

So, the final word should be, “beware of absolutes.” Here again the 
honest thinker must advert to our religious tradition, with its tendency to 
erect an antithesis between right and might, or between the right and the 
expedient, with its absurd and monstrous maxim of “do right though the 
heavens fall.’’ On the other hand, Talleyrand is said to have said that the 
only good principle is to have none. But like most bright or poetic sayings 
this also is “inaccurate.” The right principle is to respect all the principles, 
but to take care to use good judgment as to which one to follow in any 
particular juncture—or, still more precisely, how far to follow any one and 
how far its opposite principle. There is always a principle, and a good 
principle, to be followed in any course of action, and used to justify that 
particular action. The ultimate besetting sin of the “intellectuals” is over- 
simplification—because it is that of those who elect them to interpret and 
formulate their own thinking. 
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THE TRANSFORMATION OF THE COLLECTIVE 
AGREEMENT IN SOVIET LAW* 


Morris L. Wetsserct 
Work in the USSR is a duty and a matter of honor for every able-bodied citizen, 
in accordance with the principle: “He who does not work, neither shall he eat.” 
The principle applied in the USSR is that of socialism: “From each according to 
his ability, to each according to his work.”—ArTICLE 12, CONSTITUTION OF THE UNION 
or Soviet Soctauist Repus.ics [1936]. 


HE collective agreement is a legal institution in nearly every in- 
dustrial country of the world." Before the introduction of nation- 
al-economic planning in the USSR, the Soviet collective agree- 
ment in theory and practice closely resembled agreements concluded in 
other countries between employers and trade unions, but under present 
conditions the agreement is characterized by one Soviet jurist as “an 
important weapon in the struggle for the plan.’” Thus, the development 
of the Soviet collective agreement offers a striking illustration of the trans- 
mutation of a legal institution resulting from changed politico-economic 
conditions.’ It is this transformation in the legal nature of collective 
agreements in the Soviet Union which will be investigated. 


I. Tue Soviet COLLECTIVE AGREEMENT DURING THE NEW 
Economic PoLicy AND First Five-YEAR PLAN 
Although serfdom was abolished in 1861, industrialism came slowly to 
Tsarist Russia. In spite of legal prohibitions‘ trade unions‘ existed to a 


* All Russian titles are translated in the footnote in which they first appear. 
¢ Raymond Fellow, The Law School, University of Chicago. 


* See the study of legislation on collective agreements of over three dozen countries, Inter- 
national Labour Office: Collective Agreements, Studies and Reports, Ser. A (Industrial Rela- 
tions), No. 39 (1936). 


2 Dogadov, Etapy Rasvitiya Sovetskogo Kollektivnogo Dogovora [Stages in the Development of 
the Soviet Collective Agreement], 2 Izvestiya Akademii Nauk SSSR, Otdelenie Ekonomiki i 
Prava [News of the Academy of Sciences of the USSR, Section on Economics and Law] 83, 92 
(1948). 


3 Baykov, The Development of the Soviet Economic System (1947). 


4 Articles 318-24 of Ulozhenie o Nakazaniyakh [Code of Punishments] and Article 124 of the 
Ugolovnoe Ulozhenie [Criminal Code], Svod Zakonov [Collection of Laws], vol. XV. Gromov, 
Zakony Ugolovnye [Criminal Laws] 155, 805 (1913). 


5 From the beginning Soviet trade unions have been organized along industrial rather than 


craft lines, so that all workers and employees in a particular enterprisé belong to a single 
union. 
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limited extent as organs of social revolution. Poor labor conditions® often 
led to spontaneous walkouts and demonstrations by workers which were 
major factors leading to improvements in labor conditions.’ But not until 
the October Revolution in 1917 were collective agreements concluded 
generally. In the first months after the Revolution, collective agreements 
were used in enterprises still not nationalized to establish labor conditions, 
particularly wages. A decree of July 2, 1918 extended the use of the col- 
' lective agreement to the nationalized sector of the economy. 

In December 1918 at the beginning of the era of War-Communism, the 
first KZoT (Code of Laws on Labor)* of the RSFSR (Russian Soviet 
Federative Socialist Republic) was enacted. War-Communism (1918- 
1920) was a period of workers’ control over enterprises and attempted na- 
tionalization of all industries. The KZoT provided that in all enterprises 
labor conditions and particularly wages were to be regulated by collective 
agreements. These agreements were drawn up by trade unions with par- 
ticipation by the manager or owner in industries still not nationalized, and 
submitted for “‘confirmation”® by the NKT** (People’s Commissariat of 
Labor). Collective agreements during this period were really normative 
acts of the government since the participation of the manager or owner 
was permissive and agreements had to be approved by the NKT in any 
case. During the latter stage of War-Communism, collective agreements 
were replaced by centralized governmental control of all labor conditions. 


THE NEP (NEW ECONOMIC POLICY, 1921-27) 


The confused period of War-Communism ended on March 21, 1921 with 
the announcement by Lenin of his “New Economic Policy” at the Tenth 
Communist Party Congress. The NEP was a return to a dichotomous 
economy, part privately-owned and part nationalized, a retreat made pos- 
sible only by Lenin’s great prestige. The government continued to control 


§ Until October 1917 the Ustav o promyshlennom trude [Code of Regulations on Indus- 
trial Labor] was effective. Aleksandrov and Moskalenko, Sovetskoe Trudovoe Pravo, Uchebnik 
Dlya Yuridicheskikh Shkol, 2-e Izdanie, Vsesoyuznyi Institut Yuridicheskikh Nauk Minis- 
terstva Yustitsii SSSR [Soviet Labor Law, Textbook for Juridical Schools, 2d ed., All-Union 
Institute of Juridical Sciences of the Ministry of Justice of the USSR] (hereafter, Aleksandrov, 
Sovetskoe Trudovoe Pravo) 41-42 (1947). 


? Labor unrest in 1897 led to the enactment of a law fixing eleven and one-half hours as the 

lubbard, Soviet Labour and Industry 17 et seq. (1942). 

This was Article 196 of the Code of Regulations on Industrial Labor. Article 74 covered an 
eight-hour working day only for minors from twelve to fifteen years of age. 


* This code established a duty to work for all able-bodied citizens from the ages of sixteen 
to fifty. KZoT Art. 2 (1918). See Gorshenin, Pervyi Sovetskii Kodeks Zakonov o Trude |The First 
Soviet Code of Laws on Labor), 2-3 Sovetskaya Yustitsiya [Soviet Justice] 27 (1938). 


* KZoT RSFSR Art. 8 (1918). 1° Narodnyi Kommissariat Truda. 





446 THE UNIVERSITY OF CHICAGO LAW REVIEW 


major industry, banking, foreign trade—‘‘the commanding heights of the 
economy.” In the nationalized sector enterprises were put on an account- 
ing basis and expected to be run at a profit; planning was introduced in a 
rudimentary form. In 1922 the second KZoT of the RSFSR“ was pro- 
mulgated to meet the needs of an economy in which freedom of trade and 
privately-owned industry were allowed within limits fixed by legislation. 
This code set forth the minimum labor guarantees in both the national and 
private sectors of the economy with specific labor conditions left to be de- 
termined by collective agreement. 

1. Collective agreements as a source of law.—The structure of the collec- 
tive agreement in other legal systems supplies a frame of reference with 
which to compare the Soviet collective agreement during the NEP. In 
collective agreements of all legal systems two fundamental sets of regula- 
tions may be distinguished, which will be referred to as the normative and 
relational parts.*? The relational part contains provisions which define the 
rights and obligations of the parties signatory to the agreement—one or 
more employers or organizations of employers, and one or more labor or- 
ganizations."? The normative part regulates the labor conditions of work- 


** The KZoT RSFSR is divided into the following chapters: I General part, II The method 
of engagement and dismissal of working forces, III The method of calling up citizens of the 
RSFSR for compulsory labor service, IV Collective agreements, V The employment con- 
tract, VI Rules of employment, VII Standards of output, VIII Remuneration for work, 
IX Guarantees and compensation, X Working time, XI Rest periods, XII Apprenticeship, 
XIII Work of women and minors, XIV Protection of labor, XV Trade (productive) unions of 
workers and employees and their representatives in enterprises, agencies and businesses, 
XVI The settlement of labor disputes and investigation of cases of the violations of labor 
legislation, XVII Social insurance. A translation of the KZoT RSFSR of 1922 is found in 
International Labour Office, Legislative Series, Vol. XVII—1936, Pt. II, at 1387 (1936) and in 
A Selection of Documents Relative to the Labour Legislation in Force in the Union of Soviet 
Socialist Republics, Presented by the Secretary of State for Foreign Affairs to Parliament by 
Command of His Majesty (1931) (contained in Accounts and Papers: Twenty Volumes, Vol. 
XXXIV [1930-31]). Later federal and RSFSR decrees have made major portions of the KZoT 
RSFSR obsolete. See Golyakov, Zakonodatel’stvo o Trude, Kommentarii Zakonodatel’stvy o 
Trude SSSR i Kodeksy Zakonov o Trude RSFSR, Vsesoyuznyi Institut Yuridicheskikh Nauk 
Ministerstva Yustitsii SSSR [Legislation on Labor, Commentary on the Legislation on Labor 
of the USSR and the Code of Laws on Labor of the RSFSR, All-Union Institute of Juridical 
Sciences of the Ministry of Justice of the USSR] (hereafter, Golyakov, Zakonodatel’stvo o 
Trude) (1947). 

™ With the exception of the German National Labor Act of 20 January 1934, which pre- 
scribed that collective rules be issued by the labor trustees on their own motion. International 
Labour Office, op. cit. supra n. 1, at 124 et seq. For an excellent study of the German collective 
agreement prior to this act, see Fuchs, Collective Labor Agreements in German Law, 15 St. 
Louis L. Rev. 1 (1929). Fuchs calls the separation of provisions in German collective agree- 
ments into normative and relational [“‘obligatory” in German Law] “a master stroke upon 
which the usefulness and symmetry of the whole structure of collective agreement law de- 
pend.” Ibid., at 40-41. See also Pouillot, Collective Labour Agreements in France, 37 Int. 
Labour Rev. 1, 2 (1938). 

*3 The relational part contains any provisions which the parties consider appropriate for 
successful functioning of the agreement, such as terms covering organization of the relations 
between the parties (submission to arbitration of collective disputes), collective relations be- 
tween the parties (preference to union members in hiring, seniority), joint bodies (adminis- 
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ers who are not parties themselves.*‘ 

The normative and relational parts of the collective agreement must be 
kept distinct. Although the relational part may vary with legal systems, 
it is contractual in nature where the conclusion of agreements is entirely 
voluntary. Insofar as they are enforceable at all, the rights and obligations 
involved are those which arise out of the ordinary law of contracts. On the 
other hand the normative part remains the same in most legal systems. It 
establishes labor conditions which enter automatically into every contract 
of employment of the individual worker with his employer. The normative 
part functions in the same way as protective labor legislation. It might be 
said that the state has delegated a legislative function to the parties which 
draft and sign the collective agreement. The parties by their own agree- 
ment have the power to establish legal norms (rules) which, like legislative 
norms,” restrict the area of contractual freedom of workers and employers 


tration of pension funds), and collective engagement or dismissal of workers (maintenance 
of ratio of women to men, etc.). International Labour Office, op. cit. supra note 1, at 141 
et seq. 

™ The normative part contains provisions subject to incorporation in an individual con- 
tract of employment between a worker and his employer: for example, terms relating to the 
employer’s obligations (wages, hours, vacations, etc.), the worker’s obligations (good faith 
performance, etc.), the termination of the contract of employment (notice period), the organiza- 
tion of individual relationships between employer and worker (fines), or the settlement of 
grievances and other individual labor disputes. Ibid., at 140-41. 


18 “The two sets of clauses are of course closely bound up with each other and may also im- 
pose obligations simultaneously on the parties to a collective agreement and the parties to 
individual contracts of employment. It is then a matter for the courts to decide in each par- 
ticular case whether the person (or body) to whom a certain right (or obligation) applies is the 
individual employer or worker, or the contracting organisation, or both at once.” Ibid., at 138. 


** To paraphrase Maine’s observation, the history of the collective agreement in the United 
States during the last half-century has been one of confusion between status and contract. 
Gregory and Katz, Labor Law: Cases, Materials and Comments, 1152 et seq. (1948); Witmer, 
Collective Labor Agreements in the Courts, 48 Yale L.J. 195 (1938). The problem has been 
framed broadly in terms of whether the collective agreement, with no mention of the dis- 
tinction between its relational and normative parts, is a “contract.” In order to give effect to 
the normative part, legal thinking resorted quite naturally to the conceptualism of agency. 
The union was regarded as the agent of its members who became entitled to rights and sub- 
ject to obligations. This treatment created difficulties since courts found themselves confronted 
with questions of the juristic personality of unions and of consideration for the ‘‘contract.” 
The agency notion did not allow non-union employees to be covered by collective agreements, 
and it complicated the enforcement of the relational part since an agent cannot acquire rights 
or duties for himself. Other traditional concepts were employed. The wage clauses of col- 
lective agreements were given effect under the “‘usage and custom” theory of commercial law. 
When the employee knew of the provisions of the collective agreement, he could be said to have 
bargained out for them with his employer as a part of his employment contract. Still other 
courts adopted a “‘third-party beneficiary” theory, under which it was assumed that the col- 
lective agreement was a contract between the parties for the benefit of employees as third 
parties. This theory, which has the unique distinction of considering the collective agreement 
as a contract in order to allow the normative part to operate as a source of law, comes close, 
however, to recognizing that the union and employer have done something by their collective 
agreement which automatically affects the labor conditions of individual workers. The Su- 
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in concluding contracts of employment. Collective agreements, together 
with labor legislation, are sources of labor law.*” . 

2. Normative and relational paris of NEP collective agreements.—The 
1922 KZoT of the RSFSR defined the collective agreement as: 


. «. @n agreement concluded between a trade union . . . as the representative of the 
workers and employees on the one hand, and an employer on the other hand, which 
fixes the conditions of labor and employment for individual enterprises, agencies and 
businesses or groups thereof . . . and which specifies the contents of future individual 
contracts of employment or work."* 


This definition indicates clearly that the Soviet collective agreement was 
to function as a source of law. Employment contracts could not depart 
from the provisions of the normative part of the agreement, at least not 
to the detriment of the worker. Such a prohibition had a dual effect. 
Terms of contracts of employment concluded by workers covered by a 
collective agreement were ineffective insofar as'they did not conform to 
provisions of the collective agreement. Secondly, terms of contracts of em- 
ployment which violated the collective agreement were automatically re- 
placed by the provisions of the agreement. The KZoT of the RSFSR also 


preme Court in J. I. Case Co. v. NLRB, 321 U.S. 332, 334 (1944), Showed a recognition of the 
function of the normative part: ‘““The negotiations between union and management result in 
what often has been called a trade agreement, rather than in a contract of employment. 
Without pushing the analogy too far, the agreement may be likened to the tariffs established 
by a carrier, to standard provisions prescribed by supervising authorities for insurance poli- 
cies, or to utility schedules of rates and rules of service, which do not of themselves establish 
any relationships but which do govern the terms of the shipper or insurer or customer rela- 
tionship whenever and with whomever it may be established.” See Weygand, The Majority 
Rule in Collective Bargaining, 45 Col. L. Rev. 556 (1947). The nature of the normative and 
relational parts is being seen more clearly today. Compare Lenhoff, The Present Status of Col- 
lective Contracts in the American Legal System, 39 Mich. L. Rev. 1109 (1941); Braun, The 
Dual Nature of Collective Agreements, 51 J. Pol. Econ. 451 (1943), which deals with problems 
of the normative part under the Wagner Act. The time has come for American law-men to 
stop repeating Duguit’s observation of thirty years ago with reference to French law: “The 
truth is that although collective labor contracts have multiplied . . . the time has not yet come 
for legislative action. We have here an institution which is still in the process of formation and 
is far from complete development.” Duguit, Collective Acts as Distinguished from Contracts, 
27 Yale L.J. 753, 866 (1918). The formulation of the relational part as contractual in American 
law may not be the last word, however. See Chamberlain, Collective Bargaining and the Con- 
cept of Contract, 48 Col. L. Rev. 829, 847 (1948), and Llewellyn, What Price Contract— 
An Essay in Perspective, 40 Yale L.J. 704, 735-37 (1931). 


*1 Compare Kelsen, General Theory of Law and State 142 (1945). 
*8 KZoT RSFSR Art. 15. 


** KZoT RSFSR Art. 28: “The provisions of the contract of employment are defined by 
agreement of the parties. Provisions of the contract of employment are ineffective which 
worsen the situation of workers in comparison with provisions established by legislation on 
labor, the provisions of a collective agreement, and the rules of employment effective in a par- 
ticular enterprise or agency . . ne eee eee 
eral civil rights of workers.” 
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provided for extension of the normative provisions of the collective agree- 
ment to non-union workers.” Employers could not force workers to sign 
individual contracts of employment containing waivers of rights secured 
for them under collective agreements. Collective agreements or contracts 
of employment could deviate from the KZoT or other legislation only in 
the direction of improving the conditions of workers. Terms of the collec- 
tive agreement which were less favorable to workers than the provisions 
of the KZoT or labor legislation were treated as void.” These various pro- 
visions are typical of other legal systems as well.” 

Soviet law during the NEP treated the norms established by the collec- 
tive agreement like legislative norms. If an employer paid wages less than 
those stipulated in the agreement a worker could assert a claim. Moreover, 
in addition to punishing employers who violated labor legislation,** the 
Criminal Code of the RSFSR established criminal responsibility for em- 
ployers who violated collective agreements in ‘“‘bad faith.’”4 


*° KZoT RSFSR Art. 16: “‘The provisions of the collective agreement extend to all persons 
working in a particular enterprise or agency, irrespective of whether they are members of the 
trade union which has concluded the agreement. Note: The effect of the collective agreement 
does not extend to persons of the managing staff, who exercise the right of engagement and 
dismissal.” 

* KZoT RSFSR Art. 4: “Every contract or agreement which is less favorable regarding 
labor conditions than the provisions of this Code shall be void.” Art. 19: ‘Provisions in col- 
lective agreements which specify labor conditions less favorable than those in effect under 
this Code and other legislative provisions and orders shall be void.” Art. 52: “Rules of em- 
ployment shall not be contrary to labor legislation or decrees or to any collective agreement 
which may be in force in the enterprise or agency in question.” For rules of employment 
see text infra p. 445. 

™ International Labour Office, op. cit. supra note 1, at 125 et seq. 

*3 Ugolovnyi Kodeks [Criminal Code] (hereafter, UK), RSFSR Art. 133. 

* UK RSFSR Art. 134: ‘‘A violation by an employer of collective agreements concluded 
with a trade union, of wage agreements, and settlements of arbitration boards, if in the course 
of the judicial or arbitral proceeding it has been established that the violation was in bad faith 
...” is punishable by corrective labor for a period up to six months or fine up to three hundred 
rubles, or if the violation concerns a group of not less than three workers, deprivation of free- 
dom or corrective labor for a period up to one year or fine up to ten thousand rubles. ‘“The 
crimes covered by Article 134 are characterized by the following two features. First, the viola- 
tion in bad faith of collective agreements and [wage] agreements; bad faith consists of inten- 
tional violation. The second feature bears a formal character—bad faith must be preliminarily 
established in the judicial or arbitral proceeding. Preliminary judicial determination of bad 
faith means that institution of criminal prosecution according to Article 134 of the UK may 
take place only if in decision of a labor case in a civil proceeding there is disclosed the bad 
faith character of the violation of the collective agreement or wage agreement. Preliminary 
establishment of bad faith (in a judicial or arbitral proceeding) leads to institution of a criminal 
prosecution, but does not bind the court, which later decides that issue, and consequently the 
court, deciding the criminal case according to Article 134 of the Criminal Code, decides it inde- 
pendently, according to the combination of all the circumstances of the case, and may either 
recognize bad faith or reject its presence.” Roginskii and Karnitskii, Ugolovnyi Kodeks 
(Criminal Code] RSFSR 201 (1936). Article 10 of the UK RSFSR is applicable to all crimes 
and defines mens rea in the Soviet criminal law: ‘‘Persons who commit socially dangerous acts 
shall be liable to the application of measures of social defense of a judicial-correctional char- 





450° THE UNIVERSITY OF CHICAGO LAW REVIEW 


The relationship between collective agreements and labor legislation 
generally was as follows: Collective agreements first of all dealt with ques- 
tions which were not covered by legislation such as wages.** The wage 
provisions of collective agreements determined the exact amounts above 
the minimum established by governmental enactments for the various 
categories of workers. Second, the collective agreement supplemented 
legislative provisions concerning safety devices, industrial hygiene and the 
like. Finally, collective agreements in some instances deviated from legis- 
lation in the direction of improving labor conditions.” 

The normative part of the collective agreement functioned as an im- 
portant source of law, regulating a wide variety of labor conditions. In 
addition to the question of wages, it regulated standards of output,” 
working hours and rest periods, protection of the life and health of work- 
ers, safety technique, industrial sanitation and hygiene, and apprentice- 
ships. The relational part of the collective agreement during the NEP 


acter only: a) if they acted intentionally, i.e., if they foresaw the socially dangerous conse- 
quences of their acts, or desired those consequences, or knowingly allowed them to happen, or 
b) if they acted carelessly, i.e., they did not foresee the consequences of their acts although they 
ought to have foreseen them, or if they fool-heartedly hoped to avert such consequences.” 
(Italics added.) 

‘Not every violation of the collective agreement constitutes the crime covered by Article 
134, but only violations in bad faith. An explanation of the Supreme Court of the RSFSR 
of 19 April 1927 indicates that ‘to the concept of “bad faith violations” one must refer not 
only cases of intentional, direct violation of collective agreements, wage agreements and 
settlements of arbitral boards, but also those cases where for the fulfillment of these agree- 
ments as a whole or in any part of the employer knowingly did not take all possible meas- 
ures.’ This may be understood only in the sense that ‘bad faith’ must be found where 
the employer ‘knowingly allows’ (UK Art. 10) violation of the agreement to the harm of 
workers, i.e., also where there is eventual intent.” Trainin, Ugolovnoe Pravo, Osobennaya 
Chast’, Dolzhnostnye i Khozyaistvennye Prestupleniya, Vsesoyuznyi Institut Yuridicheskikh 
Nauk [Criminal Law, Special Part, Official and Economic Crimes, All-Union Institute of Jurid- 
ical Sciences] 133 (1938). 

*s KZoT RSFSR Art. 58: ‘‘The amount of the employee’s remuneration for his work shall be 
fixed by collective agreement and employment contract.” Art. 59: ““The amount of the re- 
muneration shall not be less than the compulsory minimum wage fixed for a given period 
by the competent state authorities for the category of work in question.” 

*% Dogadov, op. cit. supra note 2, at 85, states that such deviations were rare, and mentions 
the instance of lengthening the period of time of temporary incapacity, which would give the 
management the right to dismiss a worker. According to Article 15 of the collective agreement 
concluded in 1928 by the Leningrad Provincial-Committee of the Union of metal-workers 
with the Joint Stock Company Medsnabtorg prom, in case of absence from work on account of 
temporary loss of working capacity, lasting more than four months, the worker might be dis- 
missed without payment of a leaving grant (Article 89 of the KZoT RSFSR provides for 
payment of two-weeks earnings in certain cases). The two-month period of the KZoT was 
lengthened in the collective agreement to four months. 


27 KZoT RSFSR Art. 56: “Standards of output shall be fixed by the management of the 
enterprise or agency in agreement with the trade union or the competent officials of the trade 
union.” Standards of output today are determined on the basis of the Decree of the SNK 
(Council of People’s Commissars) of the USSR, 14 January 1939. See note 148 infra. 
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covered subjects typically covered by collective agreements in other legal 
systems: the obligations of employers to provide funds for the mainte- 
nance of the factory-committee, the manner of hiring and dismissal of 
workers and employees, the method of review of labor disputes.** Most of 
these provisions in the normative and relational parts were later sup- 
_ planted by legislation. 

3. Conclusion, registration, disputes.—Collective agreements were con- 
cluded in a centralized manner by higher economic and trade-union or- 
ganizations. According to the KZoT of the RSFSR, collective agreements 
might be either general or local.”? Where general collective agreements 
were concluded, local agreements could be made only where permitted in 
the general agreement. 

As in many other legal systems** the collective agreement had to be 
concluded in writing, registered, and promulgated in order to acquire 
legal effect. During the NEP collective agreements were registered by the 
representative of the People’s Commissariat of Labor (NKT), unless that 
agency exercised its power to annul any part of the agreement less favor- 
able to workers than existing labor legislation. Thereafter, with the con- 
sent of both parties, the remainder of the agreement could be registered.™ 
After registration the collective agreement came into effect on the date of 
signature by both parties or on the date specified in the agreement itself.” 
Disputes between employers and workers based on an unregistered agree- 
ment were settled in accordance with general labor legislation.** Appraise- 
ment and Disputes Commissions (RKK) were set up by the KZoT of the 
RSFSR to supervise directly the carrying out of the collective agree- 
ment.*4 

Legislation did not make the conclusion of a collective agreement com- 
pulsory. As far as the nationalized sector of the economy was concerned 
the question was academic, for Communist-led trade unions would strike 
only in cases of extreme mismanagement. Disputes which arose between 
the parties in the conclusion of collective agreements were referred to the 

* Pasherstnik, Voprosy Kollektionogo Dogovora v. SSSR (Questions concerning the Collective 
Agreement in the USSR), 4 Sovetskoe Gosudarstvo i Pravo [Soviet State and Law] 38, 42 (1948). 

** KZoT RSFSR Art. 17: “Collective agreements may be general (covering within a repub- 
lic a whole branch of industry, branch of the national economy or administration) or regional 
(local). In any case where a general collective agreement exists, the conclusion of local col- 
lective agreements shall be permitted only in the cases and in the manner specified in the 
general collective agreement.” 

3° International Labour Office, op. cit. supra note 1, at 122-23. 

3* KZoT RSFSR Art. 21. 3 Thid., Art. 22. 33 Thid., Art. 25. 


4 Tbid., Art. 27; Settlement of Labor Disputes, text infra p. 475. 
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proper organizations with a provision for compulsory arbitration.*s On the 
other hand, the refusal of a private employer to conclude a collective 
agreement might lead to a strike on the part of the union. The KZoT 
provided, however, that trade unions were not financially responsible 
under collective agreements,* and in particular a private employer could 
not claim damages caused by a strike while a collective agreement was in 
force. 

4. The class struggle and economic struggle during the NEP.—The KZoT 
of the RSFSR defined the collective agreement as one concluded between 
workers and “employers.” Employers during the NEP were either the 
state or private individuals. Trade unions in the private sector exercised 
their traditional Marxist functions of protecting workers from “‘capitalistic 
exploitation.” At first the “class struggle” was also announced as policy in 
the nationalized sector,*’ but later the efforts of trade unions were directed 
toward the ‘“‘economic struggle,’ which consisted of an emphasis on cor- 
recting the “bureaucratic” abuses of management and increasing the pro- 
ductivity of labor. Trade union leaders had to decide whether to aid the 
government’s policy of increasing productivity with a theoretical long-run 
benefit to the workers, or to serve the interests of the workers more di- 
rectly by continuing to demand higher wages from the state as the most 
important employer of labor. Trade union leaders such as Tomski adopted 
the latter course and in effect carried the class struggle over into the na- 
tionalized sector. Tomski and his followers were accused* of a narrow 
“trade-unionist” line which sacrificed the interests of the country as a 
whole for the sake of labor alone. As a result Tomski retired in 1929 and 
was replaced by Kaganovich. 

This condemnation of a ‘“‘trade union” movement coincided with the 
victory of the Stalin faction over Trotsky and the decision to “build 
socialism in one country.” The mesalliance of capitalism and socialism 
which existed during the NEP came to an end with the Fifteenth Com- 
munist Party Congress in December 1927. Private enterprise was in effect 
completely eliminated, the state became practically the sole employer of 
labor, and any class-struggle within the socialist economy became un- 
thinkable. 

38 Tbid., Art. 172. 36 Thid., Art. 20. 


37 Compare Lenin’s statement in 1920: “‘Our present government is such that the proletari- 
at, organized to the last man, must protect itself against it. And we must use the workers’ 
organization for the protection of the workers against their Government.” Hubbard, op. cit. 
supra note 7, at 151-52. 

3* Resolution of the XVI Congress of the VKP(b) On the Tasks of Trade Unions in the 
Reconstruction Period, Essen and Allaverdova, VKP(b) o i [The VKP(b) on 
Trade Unions] 121 et seq. (1933). 
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Under the new leadership of Kaganovich the function of trade unions 
was to increase production on every front. Workers were to be convinced 
that they own the means of production and that higher wages do not come 
out of the “profits” of an enterpreneur. Therefore the Soviet worker 
should be interested in a general increase of national production. In a 
climate involving all the esprit of war, the first five-year plan was begun. 
Workers were called upon for great sacrifices, for increased productivity 
in spite of privations; consumer goods were postponed to a later five- 
year plan. 


THE FIRST FIVE-YEAR PLAN (1928-32) 

With the introduction of state planning in 1928, the national-economic 
plan began to regulate all economic life in the USSR. The plan deter- 
mined not only the quantity and kinds of production but also the level of 
prices and wages. The operation of each Soviet enterprise was based on 
the promfinplan* (industrial-financial plan) fixed for that enterprise. 

National-economic planning also introduced the principle of “demo- 
cratic centralism.”* By this the Soviet jurist means centralization of con- 
trol but decentralization of operation. In the area of the collective agree- 
ment democratic centralism manifested itself in two directions: the meth- 
od of concluding collective agreements was decentralized and the regula- 
tion of labor conditions by centralized control led to the decline of the 
collective agreement as a source of law. 


39 “*The plan of an individual industrial enterprise is called the promfnplan (industrial- 
financial plan). It embraces both production as well as financial-economic indices of the work 
of the enterprise. The same plan in the sphere of transportation is designated the tranfinplan; 
in the sphere of trade, the torgfinplan; in the sphere of construction, the stroifinplan, etc. 
The development of planning during recent years has produced a new and exceedingly impor 
tant form of planning—the tekhpromfinplan. The most important aspect of the lebhgromfeplen 
is that on the basis of mobilizing the activity of the toiling masses, it not only gives indices 
(tasks) for the work of the whole plant and each of its parts, but also the technical basis of 
these indices-tasks.” Rubinshtein, Sovetskoe Khozyaistvennoe i Grazhdanskoe Pravo 
[Soviet Economic and Civil Law] 78 (2d ed., 1938). 

# “Tn democratic centralism, as an organizational, and therefore a universal principle of 
the Soviet state, all other principles of Soviet state administration find their generalization 
and expression. This principle consists of two parts: centralism and democratism. Centralism 
means the subjection of the part to the whole, of lower organs of the state to higher organs. 
In the Soviet state such subjection is needed for several reasons It is necessary first, because 
the USSR is encircled by capitalistic enemies, which requires the unification of all forces of 
the nation for the possible checking of an aggressor. Secondly, it is based on the very nature 
of the socialist economy, which is unthinkable without centralized planning and direction. 
Finally, it is dictated by the very nature of Soviet power, international in its nature, able to 
unite into a single centralized state the toilers of different nations.” Institut Prava Akademii 
Nauk SSSR, Osnovy Sovetskogo Gosudarstva i Prava [Institute of Law of the Academy of 
Sciences of the USSR, Bases of the Soviet State and Law] (hereafter, Osnovy Sovetskogo 
Gosudarstva i Prava) 238 (1947). This textbook presenting the fundamentals of juridical science, 
Ceeutbes it cn “onset thenactal ectencee, civaity selahes tether eoet stleneahy Same a gay 
losophy, political economy, history.” Ibid., at 3. 
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1. Decentralization of conclusion of collective agreements.—Until 1930 
collective agreements were concluded by territorial organs of the union, 
according to the provisions of the KZoT of the RSFSR covering general 
and local agreements. In the absence of any broad experience in planning, 
the local collective agreement was used to achieve flexibility. The old sys- 
tem of general and local agreements, however, did not provide for the 
needs and resources of lower echelons of trade-union and economic or- 
ganizations. In 1930 a joint decree of the VTsSPS (All-Union Central 
Council of Trade Unions) and the Supreme Economic Council ordered 
collective agreements to be concluded between the management of the 
enterprise and the factory committee of the trade union instead of higher 
economic and trade union organizations.“ Collective agreements were 
concluded, however, on the basis of limits defined by higher economic and 
trade union organizations in conformity with the national-economic plan. 
The management and factory committee can adjust these limits in con- 
formity with the requirements and resources of the enterprise, except that 
no adjustment of the lowest wage category is possible. 

2. Decline of the collective agreement as a source of law.—Concomitantly 
with the decentralization of the method of concluding collective agree- 
ments, more and more labor conditions became subject to centralized 
governmental regulation.** At the end of 1925 regulation of wages was 

“For example, the raikom (raionnyi komitet, regional committee), gorkom (gorodskoi 
komitet, city committee), obkom (oblasinoi komitet, provincial committee), TsK (ésentral’nyi 
komitet, central committee) are included in this group, but lower level union organizations 


such as the FZK (fabsavkom, fabrichno-savodskoi komitet, factory-committee), mestkom 
(mestnyi komitet, local committee, the equivalent of the factory-committee in agencies) are not. 


# A decree of the Presidium of the VTsSPS, 8 August 1930, stated that new tasks and 
conditions “raise sharply the question of the necessity of change in existing practice in the 
direction of a transition from centralized—general—collective agreements to regional (raion) 
and, where possible, to local (plant) collective agreements. . . . In addition the strengthening 
of the plan principle in the national economy of the USSR demands a more centralized regula- 
tion of the basic questions of collective agreements—productivity of labor, payments, the 
establishment of standards, etc. Therefore, together with giving the right to local organizations 
to conclude collective agreements, it is considered necessary that the TsK [central committees] 
of unions in directives signed jointly by economic-organs and binding locally define 
the basic conditions of the agreements.” Trud [Labor] 23 August 1930. 

43 Decree of the SNK (Council of People’s Commissars) of the USSR, 4 June 1938. See 
text infra p. 555. 

#4“*The success of the socialist forms of economy in the city and country, the thorough 
reconstruction and restoration of Soviet enterprises, the radical improvement in sanitation 
and labor conditions, strengthened by means of legislation, the enormous growth of wages 
together with the broad introduction and strengthening of planning principles in the national 
economy, the task of preserving a firm state, wage and financial discipline—all this led to the 
intensification of centralized state regulation of labor conditions, with the strict observance 
of the relations and proportions established by the national-economic plan. In the periods of 
socialist industrialization of the country and collectivization of agriculture, conditions estab- 
lished by legislation on labor, as a rule were not subject to change by means of agreement. In 
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introduced for employees in agencies under state or local budgets.* In 
1929 such regulation was extended to employees of credit, state and social 
insurance agencies, and to the managerial staffs of trusts.“ In 1933 state 
regulation of wages was initiated for workers and technical personnel, in 
the coal‘? and rail industries,“ and other important branches of the na- 
tional economy. Finally, compensation of workers and employees in all 
state enterprises and agencies became subject to state regulation. A decree 
of the Council of People’s Commissars of June 4, 1938 prohibits Ministers 
and central agencies of the USSR, and also Councils of Ministers of the 
Union-Republics from introducing new wage scales, wage rates, official 
salaries, wage-qualification handbooks, or essential revisions in the stand- 
ards of output or appraisement without authorization of the Council of 
Ministers of the USSR.” 

With the practical elimination of the normative part of the collective 
agreement during national-economic planning, wages, hours, standards of 
output, and labor protection came to be regulated by governmental 
decrees. The collective agreement had ceased to function as an important 
source of law.*° 


those periods general norms, defining labor conditions, occupied a place in the collective 
agreement only insofar as they referred to questions which had not been regulated by legis- 
lation. The basic significance of the collective agreement in those periods was its existence as 
a most important economico-political bilateral obligation, mobilizing the masses for the ful- 
fillment and overfulfillment of production plans, for the improvement of the organization of 
labor, for improving the material and cultural standards of living of workers and employees in 
conformity with the policy of the party and government, in conformity with legislation of the 
Soviet State. The obligational side of the collective agreement became predominant, directed 
toward the achievement of the basic tasks of the socialist enterprise, imposed by the state 
plan.” Pasherstnik, op. cit. supra note 28, at 42-43. 


45 Decree of the SNK of the USSR, 9 June 1925, SZ USSR [1925] No. 42, Art. 321. SZ 
USSR is the abbreviation of Sobranie zakonov i rasporyazhenii Raboche-krest’yanskogo 
Pravitel’stva Soyuza SSR [Collection of laws and orders of the Worker-peasant Government 
of the USSR], the official compilation before 1938. 


Decree of the SNK of the USSR, 7 December 1929, SZ USSR [1929] No. 76, Art. 737. 


47 Decree of the SNK of the USSR and TsK VKP(b), 21 May 1933, SZ USSR [1933] 
No. 31, Art. 183. This covered workers in the Don Basin. 


“ Decree of the SNK of the USSR and TsK VKP(b), 8 July 1933, SZ USSR [1933] 
No. 41, Art. 242. 

” Decree of the SNK of the USSR, 4 June 1938, SP USSR [1938] No. 27, Art. 178. SP 
USSR is abbreviation of Sobranie postanovlenii i rasporyazhenii Pravitel’stva Soyuza SSR 
[Collection of decrees and orders of the Government of the USSR], the official compilation 
after 1938; from April 1946—Sobranie postanovlenii i rasporyazhenii Soveta Ministroy SSSR 
[Collection of decrees and orders of the Council of Ministers of the USSR]. 


8° Typical provisions of the collective agreement between the management of the plant 
and the plant-committee of the Truck building plant Yegorov for 1931, exemplifying the decline 
of the normative part, indicated that special clothing should be distributed according to the 
provisions set up by the NKT USSR, published in 1929; the decree of the NKT, 11 December 
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To compensate trade unions for this loss of function the NKT was as- 
similated into the VTsSPS* (All-Union Central Council of Trade 
Unions) in 1933 and the Soviet trade-union system became part of the 
governmental structure itself.“ Trade unions took over administration of 
social insurance, inspection of labor and labor protection. The VTsSPS 
was given the right in addition to report on plans dealing with wage funds 
and labor productivity established by Gosplan (State Planning Commis- 
sion) in the Council of Ministers of the USSR. 

Collective agreements concluded in 1933 were extended during 1934. In 
1935 they were renewed only in certain branches of the economy (water 
transportation, trade, lumbering). Collective agreements concluded in 
earlier periods were enforceable, but only insofar as their provisions did 
not conflict with later legislation and governmental decrees.54 


II. THe NEw Soviet JURISPRUDENCE 


The fact that new collective agreements were not concluded after 1934 
reflected a controversy then raging in Soviet legal theory. One school of 
thought led by Pashukanis expected that law itself would disappear after 
the transition to socialism, which had been achieved during the first five- 
year plan. It was predicted that within a half-dozen years all litigation in 
the courts would cease;55 some judges even closed their courts, and stu- 
dents passed resolutions questioning the necessity of continuing their 
studies. Such actions were all premised on the “bourgeois commodity-ex- 
change” theory of law developed by Pashukanis. According to this theo- 
ry® all law was considered merely the reflection of the exchange of goods 
between private entrepreneurs. Since socialism had been achieved and 
private enterprise completely eliminated Pashukanis logically expected 


1929, controlling jobs in open places during cold weather must be observed; transfers to 
other permanent or temporary work is controlled by the decree of the NKT of the USSR, 
10 April 1930, etc. Dogadov, op. cit. supra note 2, at 87. 

5: Vsesoyusnyi Tsentral’nyi Sovet Professional’nykh Soyusov. 


® Decree of the TsIK [Central Executive Committee] of the USSR, SNK of the USSR and 
VTsSPS, 23 June 1933, SZ USSR [1933] No. 40, Art. 238. 


53 Decree of the SNK of the USSR and VTsSPS, 10 September 1933, SZ USSR [1933! 
No. 57, Art. 333. 


84 Vsesoyuznyi Institut Yuridicheskikh Nauk, NK Yu Soyuza SSR, Sovetskoe Trudovoe 
Pravo [All-Union Institute of Juridical Sciences, NK Yu (People’s Commissariat of Justice) 
of the Union of SSR, Soviet Labor Law] 61 (1939). 

55 Schlesinger, Soviet Legal Theory 202 (1945). 


56 For a penetrating comment on Pashukanis, see Dobrin, Soviet Jurisprudence and Social- 
ism, 52 L. Q. Rev. 402 (1936). Dobrin points out the influence of the German philosophers 
Laband and Jellinek on Pashukanis’ commodity-exchange theory of law. 
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that law would disappear in the Soviet Union. The national-economic 
plan would supplant law and only technical regulations under state plan- 
ning would remain. As Pashukanis put it, “the plan is the law of the 
Soviet state.’’57 

But the theory was self-destructive when considered in the light of the 
official Soviet philosophy of dialectical materialism,“ as expounded by 
Marx and Engels and interpreted by Lenin and Stalin. The commodity- 
exchange theory of law was considered as a “perversion” of Marxism and 
a dangerous attempt to undermine the authority of the Soviet state. Ac- 
cording to the postulates of dialectical materialism, the state has always 
been throughout history, the dictatorship (instrumentality) of the ruling 
class, and law has always been the complex of norms (rules of conduct) 
which strengthen the dominant position of that class.°® Since the norms 
are created by the state, violators are subject to forms of state compulsion. 

Lenin and Stalin established that a special type of state—the revolu- 
tionary dictatorship of the proletariat—functions during the transitional 
period from capitalism to communism. That is, the state continues to 
exist as the instrumentality of the ruling class—the proletariat. This 
transitional type of state is unlike those which have preceded it in history, 
according to Soviet theory, in that for the first time the state is not the 
instrumentality of a minority-exploiting class. The socialist state func- 
tions in the building of socialism, in the repression of the anti-social mi- 
nority, and in mobilizing the resources of the nation for defense under 
conditions of ‘‘capitalistic encirclement.” The state in the transitional 
period makes use of socialist law in effectuating its policies.® 

s7 Gintsburg and Pashukanis (ed.), Kurs Sovetskogo Khozyaistvennogo Prava, Kom- 
munisticheskaya Akademiya, Institut Sovetskogo Stroitel’stva i Prava, Sektsiya Khozyaist- 
vennogo Prava [Course in Soviet Economic Law, Communistic Academy, Institute of Soviet 
Construction and Law, Section for Economic Law] Vol. I, at 8 (1935): “‘Soviet economic law 
is the system of measures necessary for the solution of important organizational questions of 
the construction of the socialist economy. All its principles and institutions such as plan- 
discipline, one-man control [yedinonachalie], business-accountancy [khozraschel|, contract- 
discipline, etc., appear under close inspection as important means of organization of socialist 


industry and trade. The plan is the law of the Soviet state. Fulfillment of the plan is the holy 
obligation of each economic-organ, each industrial-manager and toiler.” 

# Somerville, Soviet Philosophy, A Study of Theory and Practice (1946); Stalin, Dialectical 
and Historical Materialism, in Problems of Leninism 591-618 (1940). 

% Osnovy Sovetskogo Gosudarstva i Prava 12 (1947). 


Se **As a means of control on the part of society, a means of regulating social relationships, 
a method and means of preserving the interests of socialist society and the rights and interests 
of citizens, Soviet law carries out a social function of gigantic importance—without which the 
socialist state could not get along until that time when it completely withers away.” Vyshinskii 
(ed.), Sovetskoe Gosudarstvennoe Pravo [Soviet State Law] 55 (1938), translated by Babb 
sub. nom. The Law of the Soviet State (1948). For a complete discussion of the problems of 
law and state during the transitional period see ibid., c. I § 3. 
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Therefore even before the promulgation in 1936 of the Stalin Constitu- 
tion of “Victorious Socialism,” the views of Pashukanis on the mutual 
exclusion of plan and law had been rejected. Under the leadership of 
Vyshinskii® traditional legal values were completely restored, and an 
amalgam of plan and law created. In developing a socialist law, the Soviet 
jurist has borrowed much from the jurisprudence of civil-law countries of 
the Continent, thus rejoining a tradition which goes back to the law of 
Rome. 

SOURCES OF SOVIET LAW 


A discussion of the sources of law in general and its particular branches® 
forms an important part of contemporary writing on Soviet law. Soviet 
theory, in common with all political theory, recognizes that the establish- 


6 Vsesoyuznyi Institut Yuridicheskikh Nauk NK Yu SSSR, Grazhdanskoe Pravo, Chast’ 
Pervaya, Uchebnik Dlya Yuridicheskikh Vuzov [All-Union Institute of Juridical Sciences of 
the NK Yu, Civil Law, First Part, Textbook for Juridical Schools] 36-43 (1938). (The chapter is 
entitled ‘Exposing the destructive ‘theories’ and criticism of anti-Marxist perversions in the 
literature of Soviet civil law.”’) 

6a ‘*Pashukanis asserted: “The dying out of the categories of bourgeois law does not mean 
replacement of them with categories of proletarian law.’ According to the destructive ‘theory’ 
of Pashukanis, once bourgeois law dies all law dies, without its re-establishment in any new 
form. Such a conclusion is not supported by any critique, let alone the viewpoint of dialectical 
materialism. It is absolutely incorrect to think that bourgeois law is the limit of the develop- 
ment of law, that in the future law is not bound to exist, that socialism and the proletariat 
have no need of law. What do Marx, Engels, Lenin, and Stalin say on this subject? They 
say directly the opposite. If socialism has no need of law, then why does socialism need the 
the state? Law is a form of policy, it is a form of activity of the state. If the state exists, 
then under certain historical conditions state policy may be expressed also in the form of law. 
Law is one of the means of regulation of social relations, of the strengthening of social disci- 
pline. The basic law of the Soviet state is the Constitution ‘which is necessary in order to 
strengthen social forms favorable and suitable to the toilers.’ (Stalin). In the Extraordinary 
VIII Congress of Soviets, comrade Stalin said: ‘We must at last end the situation when not 
one organ legislates, but a whole series of organs. Such a situation conflicts with the principle 
of stability of laws. And stability of laws is necessary now more than ever before.’ (Stalin, 
On the Draft of the Constitution of the USSR.) 

“It is clear that under present historical conditions law and legislation are necessary, 
since they serve as the means of strengthening socialist victories. It is clear also that our law 
and our legislation may fulfill this role only as socialist law, as socialist legislation, and that 
the task of stability of Soviet law is the task of stability of Soviet socialist law. This excludes 
any ground for talking of the dying out of Soviet law, as did the ‘school’ of Pashukanis.” 
Vyshinskii, K Polozheniyu na Fronte Pravovoi Teorii [The Situation on the Front of Legal 
Theory] 50 (1937). ““Why is stability of laws essential? Because it reinforces the stability of the 
state order and of state discipline, and multiplies tenfold the powers of socialism mobilizing 
and directing them against forces hostile to socialism.” Vyshinskii, op. cit. supra note 60, 
at 54 (Babb, at 51). 


63“‘Qn the basis of the difference in the social relations regulated, soviet socialist law is 
divided into the following branches: 1) state law, 2) administrative law, 3) financial law, 4) civil 
law, 5) labor law, 6) land law, 7) collective-farm law, 8) family law, 9) criminal law, 10) court 
law (divided into the judicial-system, criminal-procedural and civil-procedural law). A special 
place is occupied by international law, the norms of which are established chiefly by agree- 
ment of states with each other and which consequently does not enter directly into the system 
of law of individual states.” Osnovy Sovetskogo Gosudarstva i Prava 83 (1947). 
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ment of legal norms is one of the basic activities for the state. But ac- 
cording to Soviet theory, a given rule of conduct must be either created 
or sanctioned by the state to become a legal norm. Until the state acts, a 
rule of conduct is only an ethical norm. Continental and Soviet legal 
theory distinguish the various sources® of the law according to the ex- 
ternal forms by which they are established. Legislation®™ in the USSR is 
the sole source of law and other sources of law operate only as provided 
for by legislation. For example, Soviet legislation occasionally refers to 
custom® as a source of law. Only in the international field is agreement” 
said to be a source of law. Judicial precedent is not generally recognized as 
a source of law, for according to Soviet and Continental theory, the court 
applies and does not create the law.°* 


The sole legislative organs in the USSR since 1936 are the Supreme 


«*The most important form of activity of state power is the exercise of its highest power. 
This form of activity is expressed in the creation of general juridical norms (legislative ac- 
tivity) which regulate the most typical and stable relations, and in the resolution of the most 
important questions of state life. .. . This form of activity is carried on by the highest organ 
of state power—the Supreme Soviet. . . . Some part of the plenary highest power is exercised 
by the Presidium of the Supreme Soviet, elected by the Supreme Soviet and responsible to it. 
Other forms of activity of the state have a character subordinate to the highest power. These 
are forms of exercise of subordinate power. Such forms are: 1) executive rule-making activity 
of the state (administration), 2) exercise of local power, 3) judicial activity of the state (jus- 
tice).” Ibid., at 34. 


‘s For a discussion of the sources of Anglo-American law see Allen, Law in the Making 
(1946); Gray, Nature and Sources of the Law (2d ed., 1931). 


% “By source of law in this special juridical sense is meant the form of establishment of norms 
of law, which is the basis of the binding force of the norm. A norm of law is binding as the com- 
mand of the state, acting through a particular organ in a particular manner. This is the basis 
of the binding force of a legal norm. That form in which the state establishes the binding 
force of a particular rule of conduct, endowing it with this quality of a legal norm, is a source 
of law.” Osnovy Sovetskogo Gosudarstva i Prava 43 (1947). 


$7 ‘Legislation [sakon] is the general legal norm, deriving from the highest organ of state 
power, in a specially established manner. Soviet legislation is the direct expression of the will 
of the toilers. It is the basic source of law.” Osnovy Sovetskogo Gosudarstva i Prava 44 (1947). 
Laws are divided into constitutional (fundamental) and ordinary in accordance with their 
significance. Constitutional laws establish the organization of state power and the basic prin- 
iples of social and state structure. Ordinary laws may not conflict with constitutional laws 
and the latter are adopted or amended in a special manner (USSR Const. Art. 146). Ibid., at 46. 


Articles 89 and 90 of the Code of Commercial Navigation of the USSR suggest the use 
of the customs of a given port. Article 77 of the Land Code of the RSFSR authorizes the use of 
local custom for the definition of what property belongs to the members of a collective-farm 
household in the division of its property. 

‘ This is not quite accurate. Although the collective agreement today does not operate 
as an important source of law those questions which still remain for the agreement of man- 
agement and the factory committee of the trade union in the enterprise still are normative 
provisions. See text p. 467 infra. 


‘* This is, of course, an oversimplification as regards Continental law. Gutteridge, Com- 
parative Law c, VII (1946). re Ce tie slag geen Aimee ge vam na 
Hazard, The Soviet Court as a Source of Law, 24 Wash. L. Rev. 80, 90 (1949). 
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Soviet of the USSR’ and the Supreme Soviets of the Union and Autono- 
mous Republics.” The constitutional power of the federal government to 
determine the bases of labor legislation limits the legislative power of the 
Union Republics to regulate labor.” The federal power will soon be exer- 
cised more fully when the Supreme Soviet of the USSR adopts a federal 
code of basic laws on labor to which the various labor codes of the indi- 
vidual Union-Republics,”* if they continue to exist at all, will add only 
slight variations made necessary by the particular conditions existing in 
the Republic concerned. 

Although the sole legislative organs in the USSR are the several Su- 
preme Soviets, other organs may issue normative acts which are based 
upon legislation.’”* These sources of law based on legislation are as follows: 

1) Decrees of the Presidium of the Supreme Soviet of the USSR® (and 
decrees of the Presidia of the Supreme Soviets of Union and Autonomous 
Republics”)—Since the Presidium of the USSR functions between regular 
sessions of the Supreme Soviet, decrees of the Presidium may contain not 
merely norms based on legislation, but new norms.?7 The Supreme 
Soviet of the USSR, however, must affirm such innovations at its next 


regular session.” 

7° USSR Const. Art. 32. Compare Stalin’s observation, note 62 supra, for the situation 
before 1936. 

™ Articles 59 and 91 of the Constitution make the Supreme Soviets of Union-Republics 
and Autonomous Republics their sole legislative organs. 

7 USSR Const. Art. 14: ‘‘The jurisdiction of the Union of Soviet Socialist Republics, as 
represented by its higher organs of state power and organs of state administration embraces . . . 
(t) Determination of the principles of labor legislation.” 

73 Hazard, Drafting New Soviet Codes of Law, 7 The American Slavic and East European 
Review 32 (1948). 

™% Podsakonnye akty. ‘Organs of state power and state administration, which do not possess 
legislative power, in the course of their activity publish acts, which establish legal norms, i.e., 
obligatory rules of conduct the observance of which is guaranteed by state compulsion. In the 
Soviet state these norms are published on the basis of and in conformity with existing legisla- 
tion and usually are elaborations of general norms, established by legislation. Acts based on 
legislation possess juridical force by virtue of legislation.” Osnovy Sovetskogo Gosudarstva i 
Prava 47 (1947). 

78 Article 48 of the Constitution of the USSR provides for the election of the Presidium of 
the Supreme Soviet of the USSR at a joint session of the two Chambers, and for accountability 
of the Presidium to the Supreme Soviet. Article 49 provides: “The Presidium of the Supreme 
Soviet of the USSR . . . (b) Issues decrees [Ukaszy]; c) Gives interpretations of the laws of the 
USSR in effect . . . f) Annuls decrees and orders of the Council of Ministers of the USSR 
and of the Councils of Ministers of the Union-Republics if they do not conform to law. . . .” 

76 Articles 61 and 93 of the Constitution of the USSR deal with the Presidia of the Supreme 
Soviets of Union and Autonomous Republics. 

7 In establishing new norms, the Presidium exercises legislative power. See note 64 supra. 

7 For example, the important decree on absenteeism (progul) of the Presidium of the 
Supreme Soviet, 26 June 1940, was affirmed by the Seventh Session of the Supreme Soviet 
of the USSR in August 1940. Aleksandrov, Sovetskoe Trudpvoe Pravo 66 (1947). 
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2) Decrees and orders of the Council of Ministers of the USSR” (and 
decrees and orders of the Councils of Ministers of Union and Autonomous 
Republics)—The Council of Ministers*® in particular authorizes or af- 
firms instructions and rules on existing labor legislation which are pub- — 
lished by the VTsSPS.* With the VKP (b)* [All-Union Communist 
Party (of Bolsheviks)] the Council of Ministers of the USSR also promul- 
gates important decrees regulating labor conditions. Joint enactments on 
wages, for example, are simultaneously normative acts of the Council of 
Ministers, and directives of the Communist Party. 

3) Orders and instructions of the Ministers of the USSR** (and orders 
and instructions of Ministers of Union-Republics*’)—Orders regarding 
safety technique and industrial sanitation may be issued by Ministers only 
with the approval of the central committee of the trade union concerned." 
A second and very important limitation on Ministers of the USSR and 
Councils of Ministers of Union Republics is that neither may publish 
orders affecting wages without the authorization of the Council of Minis- 
ters of the USSR.* 

4) Judicial Precedent—While generally not a source of law in the 
Soviet Union, judicial precedent is so treated in one limited sense. Deci- 
sions of courts and settlements of the Appraisement and Disputes Com- 
missions®*’ and other trade-union committees empowered to deal with 

7 USSR Const. Art. 66: ‘“The Council of Ministers of the USSR issues decrees and orders 
on the basis and in pursuance of the laws in effect, and verifies their execution.” Before 1946 


the Council of Ministers was called the Council of People’s Commissars (Sovet Narodnykh 
Komissarov, Sounarkom, SNK). 

* Article 56 of the Constitution provides for the appointment of the Council of Ministers by 
the Supreme Soviet; Article 64 designates it as the “highest executive and administrative 
organ of state power.” Compare Articles 79 and 93 for provisions relating to Union and 
Autonomous Republics. 

® Decree of the SNK of the USSR, 21 August 1934, SZ USSR [1934] No. 43, Art. 342. 

% Vsesoyusnaya Kommunisticheskaya Partiya (bol’ shevikov). 

8s USSR Const. Art. 73: ‘“The Ministers of the USSR within the limits of the jurisdiction of 
their respective Ministries, issue orders and instructions on the basis and in pursuance of the 
laws in operation, and also of decrees and orders of the Council of Ministers of the USSR, 
and verify their execution.” 

% Article 85 of the Constitution of the USSR indicates the increasing complexity of re- 
strictions as one proceeds down the heirarchy of the governmental structure: ‘‘Ministers of a 
Union-Republic, within the limits of the jurisdiction of their respective Ministries, issue orders 
and instructions on the basis and in pursuance of the laws of the USSR and of the Union 
Republic, of the decrees and orders of the Council of Ministers of the USSR and the Council 
of Ministers of the Union-Republic and of the orders and instructions of the Union-Republic 
Ministries of the USSR. 

*s Decree of the SNK of the USSR and VTsSPS, 10 September 1933, SZ USSR [1933] 
No. 57, Art. 333. 

% Decree of the SNK of the USSR, 4 June 1938, SP USSR [1458] No. 27, Art. 179. 

*7 See text p. 475 infra. 
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labor disputes are not sources of law. But the guiding orders on questions 
of judicial practice, which the Plenum of the Supreme Court of the USSR 
issues in conformity with the Law on the Judicial System of 1938,** may 
be considered a source of Soviet law. 


NORMS OF SOVIET LABOR LAW 


The Soviet jurist divides labor law into norms of the General Part, 
which are common to the regulation of all types of labor relations and 
norms of the Special Part, which apply to specific labor relations.*® The 
Constitution of the USSR contains basic norms of the General Part. The 
Constitution designates work as “‘a duty and matter of honor for every 
able-bodied citizen.’’®* It also covers the right of citizens of the USSR to 
work, “that is, the right to guaranteed employment and payment for their 
work in accordance with its quantity and quality.” 

In its section on social structure the Constitution establishes the funda- 
mental concepts of property. This section provides for the socialist system 
of economy and the socialist ownership of the instruments and means of 
production.” Socialist property is either state owned or is held by coopera- 
tives and collective-farms.** Norms of the Special Part reflect these con- 
cepts. Depending upon the kind of labor relations which are regulated the 
norms of the Special Part are divided into four groups.®* The first and 


most numerous group applies to workers (wage-earners) and employees 
(salary-earners) of state enterprises and agencies. A second group of 


%8“‘For examination of protests lodged by the President of the Supreme Court of the 
USSR or the Procurator of the USSR against the verdicts, decisions and resolutions of the 
collegia of the Supreme Court of the USSR, a Plenum of the Supreme Court of the USSR is 
summoned, which likewise issues directions on questions of judicial practice founded on the 
decisions made by the Supreme Court of the USSR in cases examined previously.” Article 75, 
Zakon o sudoustroisive SSSR, soyusnykh, autonomnykh respublik [Law on the Judicial System of 
the USSR, union and autonomous republics] 17 Sovetskaya, Yustitsii [Soviet Justice] 4 (1938) 
(translated in 17 The Slavonic Rev. 452 [1939]). 


% Aleksandrov, Sovetskoe Trudovoe Pravo 67 et seq. (1947). 

%° USSR Const. Art. 12. % USSR Const. Art. 4. 
* USSR Const. Art. 118. 93 USSR Const. Art. 5. 
% Aleksandrov, Sovetskoe Trudovoe Pravo 68 (1947). 


% Rabochii, translated as worker (wage-earner), has the connotation of manual worker; 
slushashchii, translated as employee (salary-earner), has the connotation of ‘white-collar work- 
er.” Predpriyatiye has been translated as enterprise. ‘The basic production unit, the ‘plant’ or 
‘enterprise,’ is never easily defined. Precision is naturally difficult in the case of the USSR, 
where the nationalization of all important economic activities has done away with many old 
legal concepts without creating exact substitutes. In the terminology of Russian official 
statistics, an independent industrial plant (pred priyatiye, literally, enterprise) has its own bal- 
ance sheet and plan of production and finance; some fixed capital (machines, building) and 
working capital; and an independent current account at the State Bank.” Bienstock, Schwarz 
and Yugov, Management in Russian Industry and Agriculture 8 (1944). 
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norms.of the Special Part regulates labor relations in collective-farms.” 
The relations of craftsmen with the craft artel are covered by a third 
group.®” Finally, in conformity with the KZoT of the RSFSR,** a fourth 
group of norms determines the labor conditions of persons engaged in com- 
pulsory labor service. This service involves work of a temporary nature in 
connection with natural disasters or road construction if a labor shortage 
exists in a particular area. All citizens, whether workers, employees, mem- 
bers of collective farms or craft artels are subject to call on the basis of 
decrees of the Council of Ministers of the USSR, but citizens taken for 
compulsory labor service keep their permanent jobs. 

Compulsory labor service should be distinguished from the general labor 
mobilization which took place during World War II.%® Able-bodied city 
dwellers were mobilized in the areas where they lived for work in the 
aviation, munition, metallurgy, chemical, fuel, and tank production indus- 


% The basic normative act which regulates collective-farm labor relations in particular is the 
Model Charter of the Agricultural Artel, adopted by the Second All-Union Congress of Col- 
lective-farm Shock-workers (kolkhosniki-udarniki), and affirmed by the SNK of the USSR 
and Central Committee of the VK P(b) on 17 February 1935. A Decree of the Council of Minis- 
ters of the USSR and Central Committee of the VKP(b), 19 September 1946, deals with 
remedying violations of the Charter. SP USSR [1946] No. 13, Art. 254. 


97 The basic normative act which regulates the membership in a craft artel, including the 
labor relations of members with the artel as a whole, is the All-Union Regulation on Craft 
Cooperatives, affirmed by a decree of the TsIK and the SNK of the USSR, 11 May, 1927, 
SZ USSR [1927] No. 26, Art. 280. In the RSFSR, artels are regulated by the Regulation on 
Craft Cooperatives, affirmed by the VTsIK (The All-Russian Central Executive Committee) 
and the SNK of the RSFSR, 11 June 1928, SU RSFSR [1928] No. 86, Art. 567. SU RSFSR 
is the abbreviation of Sobranie Uzakonenii i rasporyazhenii Raboche-krest’yanskogo 


pravitel’stva RSFSR [Collection of ordinances and orders of the Worker-peasant government 
of the RSFSR]. 


% Article 11 of the KZoT RSFSR provides for compulsory labor service in exceptional 
cases (fighting the elements, lack of workers to carry out important state tasks) based on 
special decrees of the SNK. Article 12 makes exceptions for persons under 18, men over 45, 
and women over 40. Article 13 covers other forms of exemption (pregnant women, persons 
temporarily incapacitated because of illness, etc.). This is the remnant of the general duty to 
work of the KZoT RSFSR of 1918. The labor relations of persons called upon for compulsory 
labor service are regulated by the Decree of the VTsIK and SNK of the RSFSR, 18 July 
1927, SU RSFSR [1927] No. 73, Art. 500. The exceptions mentioned in Articles 12 and 13 
of the KZoT RSFSR were narrowed during World War II. Only persons under 16, men over 
55, and women over 45 were exempted. 


99 By Decree of the Presidium of the Supreme Soviet of the USSR, 26 June 1941, obligatory 
overtime work at the authorization of the SNK from one to three hours a day was introduced, 
and ordinary and supplementary vacations during wartime were replaced by money compen- 
sation. The Decree of the Presidium of the Supreme Soviet of the USSR, 13 February 1942, 
covered the mobilization of the able-bodied remainder of city population not working in 
state enterprises and agencies as workers and employees in industry and construction. The 
power indicated in Article 11 of the KZoT RSFSR was exercised by SNK USSR on 10 August 
1942 by a decree authorizing compulsory labor service (in addition to cases of fighting fires, 
epidemics, and natural disasters), to fill worker quotas in defense projects and special building 
tasks up to a period of two months. Aleksandrov, Sovetskoe Trudovoe Pravo 62 et seq. (1947). 
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tries. Those in city and rural areas who were mobilized for permanent 
work in industry and construction in places other than where they lived 
received additional compensation. Both compulsory labor service and 
general wartime labor mobilization must be distinguished from correc- 
tive-labor*® which is a form of punishment provided by the criminal 
codes of Union-Republics. 


NORMS REGULATING WORKERS AND EMPLOYEES 


The conclusion of a contract of employment’ in Soviet law establishes 
a legal relation'** between the worker and the management of the enter- 
prise. When citizen Ivanov concludes an employment contract with the 
Stalingrad Tractor Works, the agreement of the parties determines that 
he will work at this plant and that he will work, say as an accountant. 
But the content of the legal relation which is thus established is deter- 
mined today by the hierarchy of sources of Soviet labor law. 

1. Union of Soviet Socialist Republics —Since a proposed draft of a fed- 
eral (All-Union) code of basic laws on labor (KZoT) has not yet been 
adopted by the Supreme Soviet of the USSR, federal legislation, and en- 
actments of the Council of Ministers of the USSR, exist only as separate 
pieces of legislation or decrees. The KZoT of the RSFSR and other indi- 
vidual Union Republics in official supplements'** contain important feder- 
al materials on labor. 

2. Union-Republics—The KZoT of each Republic is the basic legisla- 


10° Ugolovnoe Kodeks [Criminal Code] RSFSR Art. 20. See also the Ispravitel’no Trudovoi 
Kodeks. [Corrective-Labor Code] RSFSR, SU RSFSR [1924] No. 86, Art. 870 (translated in 
Accounts and Papers, Twenty Volumes, op cit. supra note 11). 


11 KZoT RSFSR Art. 27: ‘‘An employment contract shall mean an agreement between 
two or more persons whereby one party (the employee) places his labor at the disposal of the 
other party (the employer) in return for remuneration. A contract of employment may be 
concluded whether a collective agreement exists or not.” Workers and employees, upon be- 
ginning work, must submit their labor booklet to the management of the enterprise or agency. 
Decree of the SNK of USSR, 20 December 1938, SP USSR [1938] No. 58, Art. 329. 


192 ‘Social relations, insofar as they are regulated by legal norms, acquire the form of legal 
relations (juridical relations). The outstanding characteristic of a legal relation is that one 
party may demand specific conduct from another, with possible protection of such a claim by 
judicial or administrative organs. . . . [A] labor legal relation may be defined as that juridical 
relation in which one party (the worker) must perform work, having entered into the working 
force of an enterprise (agency, business) and having become subject to the rules of employ- 
ment of the enterprise; and the other party (a juridical person, or physical person as the owner 
of a business satisfying personal needs) is obligated to pay compensation for the work and to 
guarantee labor conditions which are conducive to health and contribute to the productivity 
of labor.” Aleksandrov, Sovetskoe Trudovoe Pravo 81-82 (1947). 

3 The KZoT RSFSR contains federal legislation in its supplement, covering such subjects 
as labor conditions in seasonal jobs, labor conditions of temporary workers and employees, 
compensation and guarantees in transfer to other places of work, pensioris and aids from social 
insurance, rates of payment of social insurance, etc. 
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tion on labor in the sixteen Union-Republics. The present KZoT of the 
RSFSR," promulgated during the NEP in 1922, has been changed in a 
majority of particulars by subsequent federal and Union-Republic legisla- 
tion. The federal law prevails'*s when it is in conflict with Union Republic 
legislation. 

3. Rules of the VTsSPS.—Instructions, rules, and explanations concern- 
ing application of labor legislation affecting workers and employees have 
been published by the VTsSPS with the authorization or affirmation of 
the Council of Ministers of the USSR* since the liquidation of the NKT 
in 1933. Rules on safety technique and industrial sanitation are estab- 
lished by the central committees of the trade unions with the approval of 
the proper departments of Ministries. All instructions and rules formerly 
issued by the NKT which are not inconsistent with later legislation are 
still in force. 

' 4. Rules of employment2°'—The Soviet Constitution’® provides that 
each citizen must observe labor discipline. Rules of employment for a 
given enterprise stipulate the general and specific obligations of workers 
and the management, and define the sanctions imposed for violations. The 
basic content for rules of employment is determined by the Model rules of 
employment for workers and employees of state, cooperative and public enter- 
prises and agencies, of 1941."*® On the basis of the Model rules, branch rules 


4 The KZoT RSFSR in 1947 was effective in all Union-Republics created out of the 
RSFSR. By Decree of the Presidium of the Supreme Soviet of the USSR, 6 November 1940, 
the KZoT RSFSR has been temporarily extended to the territories of the Latvian, Lithuanian, 
and Estonian Union-Republics. 

5 USSR Const. Art. 20. 

x96 Decree of the SNK of the USSR, 21 August 1934, SZ USSR [1934] No. 43, Art. 342. 


197 Literally, pravila onutrennego trudovogo rasporyadke [rules of the internal labor order]. 

»°8§ USSR Const. Art. 130: “It is the duty of every citizen of the USSR to abide by the 
Constitution of the Union of Soviet Socialist Republics, to observe the laws, to maintain labor 
discipline, honestly to perform public duties and to respect the rules of socialist mores.” 

19 Decree of the SNK of the USSR, 18 January 1941, SP USSR [1941] No. 4, Art. 63. The 
Model Rules of Employment consist of five sections: 1) general considerations; 2) method of 
hiring and dismissal of workers and employees; 3) basic obligations of the management, work- 
ers, and employees; 4) working time and its use; 5) fines. Article 1 states: ‘In the Soviet Union, 
labor discipline is based on a conscientious attitude towards work as a matter of honor, glory, 


criminal responsibility he may have to make good the damage (material 
ae ). yee Zakonodatel’stvo o Trude 49-61 (1947). 
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of employment which conform to the needs of a particular industry are 
published by Ministries of the USSR and Union-Republics with the ap- 
proval of the central committees of the appropriate trade unions. In cases 
of necessity the director of an enterprise or agency with the approval of the 
factory or local committee may supplement the rules of employment. 


III. Tae Soviet COLLECTIVE AGREEMENT AND THE 
PostwaR FIivE-YEAR PLAN**® 

The period of Soviet reconversion at the end of World War II saw the 
repeal of special wartime labor legislation. In 1945, decrees of the 
Presidium of the Supreme Soviet of the USSR provided for the cessation 
of compulsory overtime work, re-establishment of vacations for workers 
and employees who had been compelled to accept money compensation 
in their stead, and revocation of wartime legislation on the mobilization 
of labor reserves. 

With promulgation by the Supreme Soviet of the USSR, the law es- 
tablishing the fourth five-year plan (1946-50) became effective on March 
18, 1946. This law maintains the eight-hour working day which was in- 
troduced in 1940 (after a period in which the seven-hour day was in ef- 
fect) and emphasizes increasing the productivity of labor through the ap- 
plication of incentive systems such as piecework and premium payments. 
According to the plan the wage fund is to grow from 162 billion rubles for 
1940 to 252 billion rubles in 1950. The law also obligates’ the Council of 
Ministers of the USSR to guarantee the “universal attraction of workers, 
peasants and the intelligentsia to the task of fulfilling the five year plan on 
the basis of socialist emulation. . . .’”""* This device, and the Stakhanov 

1° Recent developments in collective agreements outside the Soviet Union as seen by a 
Soviet jurist are reported in Pasherstnik, Kollektionyi Dogovor » Burshuasnykh Y uridicheskikh 
Teoriyakh i Zakonodatel’ stve Kapitalisticheskikh Stran |The Collective Agreement in Bourgeois 
Juridical Theories and Legislation of Capitalistic Countries| 1 Izvestiya Akademii Nauk SSSR, 


Otdelenie Ekonomiki i Prava [News of the Academy of Sciences of the USSR, Section for 
Economics and Law] 39 (1948). 

™ Aleksandrov, Sovetskoe Trudovoe Pravo 62-63 (1947). 118 Thid., at 64. 

"83 Sotsialisticheskoe sorevnovanie, literally, ‘socialist competition” has been translated 
“socialist emulation.” It is a method of increasing the productivity of workers by arranging 
competitions between departments, shops, and enterprises. See Baykov, op. cit. supra note 3, 
at 220 et seq.; Bienstock et al., op. cit. supra note 95, at 91 et seq., for a discussion of Soviet 
incentives. New collective agreements must be directed towards the achievement “‘of such 
tempos of increase in production, which will allow the fulfilment of the five-year plan in four 
years.” In conformity with this task the plenum of the VTsSPS recommended to factory com- 
mittees and local committees “the acceptance in collective agreements of obligations for the 
further development of All-Union socialist emulation of workers, engineering and technical 
personnel, and employees and for the organization of collective Stakhanov work in brigades, 
in sections, and in shops; to widely support the socialist emulation of workers, undertaking 
personal obligations for the premature fulfillment of the year plans and the five year plan as 
a whole. . . .” Pasherstnik, op. cit. supra note 28, at 39. 
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movement™ represent forms of the “socialist organization” of labor. 

To aid in the task of “fulfilling the five-year plan in four years” in 1947 
collective agreements were ordered to be concluded in enterprises of in- 
dustry, transportation, and construction. A suggestion of the VTsSPS, 
approved by a decree of the Council of Ministers of the USSR, February 4, 
1947, initiated the conclusion of twenty-five thousand collective agree- 
ments covering fourteen million workers. 

Disregarding the historical record,"* some Soviet textwriters and com- 
mentators still attempt to describe contemporary collective agreements 
and rules of employment as important sources of law, belonging to the 
class of “normative agreements.”"* Even as early as the first five-year 
plan the nature of the collective agreement had begun to change. Descrip- 
tions of the collective agreement as only the unilateral obligation of the 
management of the enterprise were rejected even then as “bourgeois” and 
“counter-revolutionary.” Today the collective agreement is described as 


.. . an agreement concluded between the enterprise in the person of the management, 
and the collective body of workers and employees in the person of the factory-com- 
mittee, which establishes mutual obligations of the enterprise, workers and the trade 
union organization for the fulfillment and overfulfillment of the state production plan 


114 The Stakhanov movement (named for Aleksei Stakhanov, a miner who by a rationaliza- 
tion of the mining process in which he was engaged achieved an extraordinarily high level of 
productivity) was established in 1935 during the second five-year plan, and has now been intro- 
duced into all branches of the economy. Stakhanovites intensify their efforts, and apply in- 
ventions and rationalizations to their work to achieve higher productivity. “‘Stakhanov 
schools” consisting of a Stakhanovite and four or five young workers have been set up in 
enterprises. Stakhanovites receive, in addition to higher wages, substantial other privileges. 
See Bienstock et al., op. cit. supra note 95, at 44 et passim. 


5 Pasherstnik, op. cit. supra note 28, and Dogadov, op. cit. supra note 2, attack this 
failure to recognize the elimination of the collective agreement as a source of law. Also 
Shvernik, Zadachi profsoyusov v svete reshenii XVIII s’exda VK P(b) (Tasks of trade unions in 
light of the resolution of the XVIII congress of the VK P(b)| 4 Profsoyuzy SSSR [Trade Unions 
of the USSR] 5 (1940). 


"16 “The collective agreement, therefore, belongs to the class of so-called normative agree- 
ments, i.e., agreements on the establishment of general rules (or norms), which regulate a 
certain complex of personally indefinite relations.” Aleksandrov, Sovetskoe Trudovoe Pravo 
73 (1947). The view that the Soviet collective agreement is today an important source of labor 
law is also presented by Moskalenko, Pravovye voprosy kollektivnogo Dogovora |Legal Questions 
Concerning the Collective Agreement| 8 Profsoyuzy SSSR 18 (1948). Examples of normative 
agreements which operate prominently in the Soviet legal system today are the various Basic 
Conditions of Supply concluded between supplier-ministries and consumer-ministries concern- 
ing planned goods. The Basic Conditions of Supply regulate the contents (prices, quantities) 
of direct contracts of supply concluded by individual enterprises within the systems headed by 
the ministries involved. Disputes between ministries in the formulation of Basic Conditions 
of Supply are heard by tribunals of the State Arbitration Commission as the so-called pre- 
contractual disputes. Agarkov and Genkin (eds.), Grazhdanskoe Pravo, Vsesoyuzni Institut 
Yuridicheskikh Nauk NKYu SSSR, Institut Prava Akademii Nauk SSSR [Civil Law, All- 
Union Institute of Juridical Sciences of the NK Yu, of the USSR, Institute of Law of the 
Academy of Sciences of the USSR] Vol. II, at 25 (1944). 
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authorized for the enterprise, and for the securing of appropriate material and cultural 
living conditions and other labor conditions of workers and employees.” 

This definition is in strict conformity with the purposes of collective 
agreements concluded for 1947, as defined by the Council of Ministers of 
the USSR." The definition today contrasts sharply with the formulation 
of the KZoT of the RSFSR where emphasis was put on the legal nature 
of the collective agreement as a source of law. 


PREPARATION AND REGISTRATION 

In Soviet law the enterprise has the civil-law capacities of a juridical 
person.”® Territorial organs of the trade union are also considered juridical 
persons, but the factory committees, the lower units of the trade-union 
system, are not.”°® It seems clear that the management of the enterprise 
is the agent of one party to the collective agreement—the enterprise, and 
the factory committee is the agent for the other party—the collective 
body of workers and employees in the enterprise. The organization of 
socialist emulation among the workers is primarily the responsibility of 
the factory committee™ but the personnel of both management and the 
factory committee also undertake personal obligations. 

The management and factory committee draft the collective agreement 
in a climate of intensive political and organizational activity.“ As many 
workers and employees as possible are drawn into the process. The pro- 
visions are discussed on the radio, in meetings, at lectures, and in publica- 
tions. In those enterprises in which collective agreements were concluded, 
ninety-five per cent of all workers are reported to have participated in 
meetings devoted to the discussion of collective agreements for 1947. Nu- 
merous suggestions of workers dealing with invention and rationalization 
of industrial processes were either embodied in the collective agreement 

7 Pasherstnik, op. cit. supra note 28, at so. 

"8 Golyakov, Zakonodatel’stvo o Trude 15 (1947). 


9See Bratus’ Yuridicheskie Litsa v Sovetskom Grazhdanskom Prave, Vsesoyuznyi 
Institut Yuridicheskikh Nauk Ministerstva Yustitsii SSSR [Juridical Persons in Soviet 
Civil Law, All-Union Institute of Juridical Sciences of the Ministry of Justice of the USSR] 
212 et seq. (1947); Venediktov, Gosudarstvennaya Sotsialisticheskaya Sobstvennost’; Aka- 
demiya Nauk SSR, Institut Prava [State Socialist Property, Academy of Sciences of the 
USSR, Institute of Law] 712 et seq. (1948). See Hazard, Soviet Government Corporations, 
41 Mich. L. Rev. 850 (1943). 


, a of the VTsSPS of 18 January 1927; Golyakov, Zakonodatel’stvo o Trude 236 
1947). 
+t See note 113 supra. 
*™ Sidorenko, O Zakluchenii Kollektivnykh Dogovorov na Prepriaitiaikh Promyshlennosti 
i Stroitel’stva na 1947 god. [On the Conclusion of Collective Agreements in 
Enterprises of Industry, Transport and Construction for the year 1947] 40 (1947). 
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or immediately put into operation. Workers become acquainted with pro- 
duction problems and assume personal obligations to participate in “‘so- 
cialist emulation” during the discussion and drafting of collective agree- 
ments. 

Within the context of the promfinpian and the funds allotted for the en- 
terprise, the collective agreement is the end-product of a planning process 
which begins with the establishment of quotas in the national-economic 
plan devised by Gosplan. The VTsSPS together with the appropriate 
Ministries authorizes model collective agreements for individual branches 
of the economy.’ The manner of concluding collective agreements is gov- 
erned by directives embodying the indices fixed for enterprises by the 
state plan; these directives are issued by Ministries and central commit- 
tees of trade unions with the approval of the VTsSPS.™ 

Today collective agreements are subject to registration in the appro- 
priate ministry and central-committee of the trade union.“’ Ministries 
and the VTsSPS exclude from collective agreements systems of payments 
which have not been authorized by the Council of Ministers of the USSR. 
In contrast to the KZoT of the RSFSR, today any labor conditions which 
are merely inconsistent with the indices of the plan are revised upon regis- 
tration. When an enterprise is transferred from one department to another 
so that its production program is changed, however, collectiv: agreements 
are still subject to revision. 

During the life of the collective agreement, factory committees“ make 

133 Article 2 of the Decree of the Council of Ministers, 4 February 1947. Golyakov, Zakono- 
datel’stvo o Trude 326 (1947). 

14 “‘Such directives must cover: 1) indices authorized for enterprises by the state plan on the 
output of products in absolute terms or percentages relating to the indices for the previous 
year, on the productivity of labor, payments, cost of products, grants for housing and cultural 
construction and the protection of labor; 2) indices on the preparation of new cadres and on 
raising the qualification of workers and employees; 3) indices authorized for enterprises on 
auxiliary economy, including the raising of live-stock and birds; 4) indices on individual hous- 
ing construction, and also the amounts and forms of aid for individual construction (in branches 
of industry where enterprises are subordinate to trusts, the indicated indices are given for 
trusts and the latter establish them for enterprises); 5) orders to factory committees of 
age eaten a Os Geeneees ost Seen ee ens eee 

technical personnel and employees to increase their production qualifications, on the control 
Gin shesrennnge tire een re ee carrying out of the authorized system of 
payments, on measures for strengthening of labor discipline of workers and the struggle with 
stoppage and spoilage.” Article 4 of the Decree of the Council of Ministers of the USSR, 
4 February 1947. Ibid. 

™§ Article 7 of the Decree of the Council of Ministers of the USSR, 4 February 1947. 
Ibid., at 325-26. 

%%6 The factory committee is subdivided into various commissions. The most important 
of these is the wage commission, the duties of which are broader than its name implies. Among 
other things it aids the factory committee in the organization of socialist emulation. Other 
commissions in the factory committee are the commission on the protection of labor, council on 





47° THE UNIVERSITY OF CHICAGO LAW REVIEW 


periodic reports to the workers which reveal how all parties to the agree- 
ment are carrying out their obligations. Cases of ignoring the collective 
agreement by management or the factory committee have not been rare. 
Therefore the Council of Ministers of the USSR in its decree of February 
4; 1947 required trade-union and economic organizations to assume greater 
responsibility for the living conditions of workers of the enterprise. 


THE SOVIET SYSTEM OF WAGES AND SALARIES 

Collective agreements in countries outside the USSR deal primarily 
with wages. Wage provisions in Soviet collective agreements are not the 
product of bargaining at the enterprise level but merely references to the 
state system of wage regulation. Collective agreements today fix wages 
only in concessionaire enterprises. In employment contracts for special 
types of work the agreement of the parties also determines the amount 
of wages.” 

Wage rates in the Soviet Union are based on either time or piecework.™ 
In both cases premium payments are made for achievement of specified 
levels of work. The elements of the governmental wage system are: 
1) wage scales,™* 2) wage rates, 3) qualification handbooks. The wage scale 


social insurance, housing commission, commission on cultural work, commission on invention 
and rationalization, commission on supply of workers, commission on work among children, 
commission on gardening and livestock raising, and local council of the trade-union physical 
culture society. Golyakov, Zakonodatel’ stvo o Trude 238 (1947). 


127 This is true in the employment of domestic workers, and in several other cases covered by 
legislation on labor. In the employment of workers in the arts, press, and education, the amount 
and method of payment is established by agreement of the parties. Decree of the NKT of 
the USSR, 11 November 1929. Aleksandrov, Sovetskoe Trudovoe Pravo 177 (1947). 


18 KZoT RSFSR Art. 60. 
229 As an example, the following is the wage scale for repair workers in the Novo-Tul’skii 


Hourly Wage Rates of Piece-Workers (in Rubles and Kopecks) 


ook. tr. ook. rr. 27k. tr. 57k. 1r.87k. ar. ask. ar. 70k. 


Hourly Wage Rates of Time-Workers 


66k. 79k. 6k. tr. tak. tr. 30k. tr. 6sk. tr. 98k. ar. 38k. 


Source: Golyakov, Zakonodatel’stvo o Trude 69 (1947). 
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consists of different categories based on the wage rate for the most un- 
skilled form of work in a particular industry. The wage rate for each cate- 
gory is determined by multiplying the basic wage rate by the coefficient 
for that category. Since piecework payments involve greater productivity 
and effort, the wage rate is somewhat higher. Wage scales and rates vary 
with the nature of the industry. 

Wage qualification handbooks contain descriptions of all types of trades 
and jobs in a given branch of industry with the wage category which has 
been assigned to the job. On the basis of the wage qualification handbook 
each worker is assigned an appropriate category. 

Industrial workers are generally paid on the basis of piecework. Pay- 
ments for piecework are fixed on the basis of standards of output and ap- 
praisals for each unit produced. Soviet industry favors piecework pay- 
ments because earnings directly depend on output; and it is said they 
stimulate productivity and at the same time increase the earnings of 
workers. Since time payments do not have this effect, Soviet policy does 
not approve of this method of payment for industrial workers. Time pay- 
ments are utilized only in those industrial jobs for which the establishment 
of a standard of output is impossible. 

Piecework appraisements are made on the basis of standards of output 
fixed by the government. A standard of output is either the number of 
items or operations which the worker under normal conditions must com- 
plete within a fixed period of time (hour or day), or the interval of time 
(minutes or hours) during which an item or operation should be completed 
by a worker under normal conditions. If the standard is expressed in the 
number of items, appraisement for each item is made by dividing the wage 
rate by the standard of output. For example, if the hourly wage rate for 
a particular category is ten rubles and the standard of output is twenty 
items or operations, then appraisement for one item or operation is equal 
to ten rubles divided by twenty, or fifty kopecks. 

If the standard is expressed in intervals of time, appraisement is made 
by multiplying the wage rate by the standard of output. For example, if 
the hourly wage rate of the category is ten rubles and one item or opera- 
tion must be completed in two hours, appraisement for one item or opera- 
tion is ten times two, or twenty rubles. 

Employees of enterprises and agencies, and the managerial staffs of 
enterprises usually receive bi-monthly salaries which are fixed by norma- 
tive acts of the State Staff Commission in the Council of Ministers of the 
USSR.”* Evaluation of the qualifications demanded, responsibility at- 


13° Decree of the SNK of the USSR, 5 June 1941. This decree introduced limitations on 
Ministers and Councils of Ministers of Union-Republics regarding reorganization of manage- 
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tached to the job, and the location where the work is to be performed in- 
fluence the salary determination. Medical employees, for example, re- 
ceive higher salaries in outlying areas than in metropolitan districts. 

Personal salaries may be paid to individuals who have special experience 
in the work assigned to them, and who have been designated by certain 
All-Union Ministers of the USSR and Councils of Ministers of Union- 
Republics.** 


LEGAL AND NONLEGAL ASPECTS OF COLLECTIVE 
AGREEMENT OBLIGATIONS 

Collective agreements contain obligations created solely by the parties 
and obligations which arise from labor legislation’* or are imposed by the 
national-economic plan." In fact, the relationship between the two types 
of obligations has caused confusion in Soviet law. Different governmental 
organs in 1947 issued conflicting orders as to the necessity of incorporat- 
ing in collective agreements labor conditions already fixed by legislation." 
As a matter of practice collective agreements did include a number of 
labor conditions which had already been defined in legislation. It has 
been suggested that obligations which derive from legislation be repeated 
in collective agreements only if such legislation has an educational value™* 


ment personnel. Karinskii, Pravovoe regulirovanie zarabotnoi platy rabochikh, sluzhashchikh 


promyshlennykh predpriyatii [Legal regulation of wages of workers and employees of indus- 
trial enterprises] 22 (1943). 


+3" Decree of the SNK of the USSR, 5 April 1945. Golyakov, Zakonodatel’stvo o Trude 72 
(1947). 


138 Grazhadanskii Kodeks [Civil Code] (hereafter, GK) RSFSR Art. 106: “Obligations 
may arise out of agreement (contract) or are based on other grounds indicated in legislation, 
in particular, unjust enrichment or causing injury to another person.” 


+33 Pasherstnik lists the sources of obligations in the collective agreement as follows (the 
importance of the various sources may be ascertained from his examples): 1) obligations the 
content of which is defined by the state plan (gross output of products, productivity of labor); 
2) obligations the content of which is defined by legislation on labor (payment of labor, vaca- 
tions, etc.); 3) obligations the content of which is defined by agreement of the parties to the 
collective agreement (manner of payment for performance of work rated lower than the cate- 
gory assigned to the worker, notifying workers of standards of output three days before they 
go into effect). Pasherstnik, op. cit. supra note 28, at 52. 


134 As a general rule directives of ministries and central committees of trade unions indi- 
cated that it was not necessary to repeat in collective agreements what was covered by legisla- 
tion. For example, the directive of the Minister of the Transport Machinery Industry and the 
central committee of the union workers in that industry indicated that “‘. . . in collective agree- 
ments there must not be included labor conditions covered by legislation. . . .” Ibid. At the 
same time a Decree of the Presidium of the VTsSPS provided, “Collective agreements should 
indicate the scales authorized by the government for piecework, piecework-progressive and 
premium payments.” Ibid. 

35“*The collective agreement today usually includes norms regulating payment (wage 
scales with coefficients and rates, scales of progressive payments, etc.). But these norms are not 
the result of collective agreements. They derive from the appropriate organs of state power. 
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for workers and employees or if the obligations contained in legislation are 
pertinent to a particular enterprise. 

Obligations created by agreement of the parties™® are either legal or 
ethical in character. Criminal, administrative, or civil law sanctions may 
be imposed solely for violation of legal obligations. The obligations of the 
enterprise and the obligations of the management when acting for the 
enterprise are legal in nature. The enterprise may be compelled to fulfill 
any of its contractual obligations in the agreement."*’ The function of 


Inclusion of such norms in the collective agreement has the purpose of acquainting the col- 
lective body of workers in the enterprise with them, and of mobilizing workers and employees 
in the struggle for the plan.” Dogadov, op. cit. supra note 2, at 92. 


136 Typical obligations of the parties taken from the Model Collective Agreement for 
Enterprises of the Ministry of the Transport Machinery Industry for 1947 follow. 

1) Joint obligations: the obligation of management, factory-committee, employees, workers, 
engineering and technical personnel: “. . . to guarantee the unconditional fulfillment and over- 
fulfillment of the state plan established by the government on the basis of the development of 
socialist emulation, the most rapid assimilation of new technique, increase in technical knowl- 
edge and production skills, establishment of firm discipline of labor, elimination of defects in 
the organization of labor and industry, observance of the strictest economy in the expenditure 
of materials and financial resources and a decisive struggle with spoilage and spoilers.” 

2) Obligations of the enterprise: “‘. . . to take the necessary steps to guarantee the fulfillment 
and overfulfillment by workers of the established standards of output, the organization of 
technical instruction, timely and adequate repair of equipment and machine-tools, technical 
assistance to rationalizers and inventors, organization of the rapid introduction of suggestions 
accepted for rationalization and invention . . . payment of workers and employees according 
to the established standards and over the fixed periods of time, carrying out the construction 
and repair of housing.” 

3) Obligations of workers and employees: “‘. . . to best use the working day, to work without 
spoilage, conscientiously and in the time allotted for the fulfillment of production tasks, to 
carefully treat the equipment, instruments, materials and other plant property as sacred 
socialist 

4) Obligations of the factory-committee: ‘ ‘, .. to systematically check the conformity of the 
system of payments applied to the ones authorized . . . to exercise control over the observance 
of existing legislation on labor discipline and rules of employment authorized by the man- 
agement . . . to carry on en masse explanatory and educational work concerning the complete 
introduction of the socialist discipline of labor . . . to offer workers and employees a certain 
number of permits for reat-homes and sanitaria.” Pasherstnik, op. cit. supra note 28, at 50-51. 

Even more interesting are examples of very specific obligations, such as those listed in the 
draft of the collective agreement worked out for the Artillery Plant I. V. Stalin of the Ministry 
of Munitions of the USSR, viz., to construct a school for workers’ children with a capacity 
for 600 students; to build a clinic for workers in the plant; to construct and put into operation 
one five-floor apartment-house, three two-floor apartment-houses and three three-floor apart- 
ment-houses with an overall space of 6,000 square meters. Dogadov, op. cit. supra note 2, at 
89. See also the obligations of the management in the allotment of 1,260,000 rubles for the 
building of dwellings in the Collective Agreement of the Fraising-Lathe Workers at Gorki for 
the Year 1933-34, translated in S. and B. Webb, Soviet Communism: A New Civilization? 
Vol. I, at 520-21 (1935). 


+37 Even though the enterprise assumes an obligation to furnish housing to workers, a claim 
may not be immediately asserted on the basis of the collective agreement. If priorities are 
given to certain classes (e.g., workers with the highest productivity or invalids of World 
War II), those who fall within the class may be given priority in making a claim, “provided the 
enterprise possesses the space.” Pasherstnik, op. cit. supra note 28, at 53-54. 
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contract within the continuum of planning has been described as “the 
best combination of the plan and khosraschet’”’ (business-accountancy).™* 
This is the amalgam of plan and contract which Pashukanis could not 
foresee. Wage funds and funds other than wages (housing, medical care, 
etc.), which constitute the so-called “‘socialized wage,’”"** are now dis- 
tributed at the enterprise level by the mechanism of contract. 

The obligations of the factory-committee are chiefly ethical. They have 
a legal character only when the obligation is fixed by legislation, such as 
control over communal-feeding. But only ethical sanctions may be im- 
posed on the factory-committee for violation of its obligations. 

The obligations of workers of the enterprise are also chiefly ethical in 
nature, such as the obligations to “best use the working day”’ and to care- 
fully treat the equipment and materials of the enterprise as “sacred so- 
cialist property.” Nonfulfillment of such obligations by workers gives 
rise to legal consequences only in cases where violation of the collective 
agreement is at the same time an infringement of a legal norm. Criminal 
punishment for absenteeism (progul) follows, not because the worker has 
violated an obligation in the collective agreement to give a full measure 
of his working day, but because he has infringed a governmental decree." 
Such a decree is operative only when the worker is not an independent 
contractor but has concluded an employment contract with the enter- 
prise. The civil-law relation'* should be distinguished from the employ- 
ment contract because the distinction may determine whether or not 
criminal penalties will be imposed. Soviet courts have shown themselves 
astute in seeing through pseudo-employment contracts.'* 

138 Agarkov and Genkin (eds.), op. cit. supra note 116, Vol. I, at zor. 


139 Hubbard, op. cit. supra note 7, at 192 et seq.; Haensel, A Survey of Soviet Labor 
Legislation: 1917-1941, 36 Ill. L. Rev. 529, 536 et seq. (1942). 


14° See Golyakov, Zakonodatel’stvo o Trude 58-61 (1947). 


141 The practical significance of this distinction is that not legislation or other normative 
acts apply, but norms of the Civil Code on obligations in general (GK RSFSR Arts. 106-29), 
on contractual obligations in particular (GK RSFSR Arts. 130-51) and on the contract of 
independent contracting in detail (GK RSFSR Arts. 220-35). GK RSFSR Art. 220: “By the 
contract of independent contracting [podryad, the Roman locatio-conductio operis), one party 
(the independent contractor) [podryadchik, conductor] undertakes at his own risk to fulfill a 
specific task at the order of the other party (the one who has given the order) [sakaschik, 
locator], and the latter undertakes to pay compensation for the completion of the task.” 


1 In 1940 one R was sentenced by a lower court according to the Decree of 26 June 1940, 
for absenteeism. The Railroad College of the Supreme Court of the USSR explained that 
according to his contract with Uchdorstroi, R was obliged to complete work in the transporta- 
tion of loads, payment being made upon presentation of R’s bills. It was held that since there 
was no employment contract R could not be held criminally responsible for absenteeism. But 
on the other hand take the case of S. In 1940, S who worked as an accountant for the Zemechin- 
skii section of the cinema-fixing industry and was sentenced for absenteeism. The intermediate 
court terminated the case on the ground that S was not a member of the Zemechinskii section 
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SETTLEMENT OF LABOR DISPUTES 


In Soviet law a labor dispute between workers and the management of 
an enterprise concerns either the establishment or the application of labor 
conditions.**? Disputes over the application of labor conditions may be 
cast in the form of a suit, while disputes over the establishment of labor 
conditions may not. 

During the NEP labor disputes based on the establishment of labor 
conditions arose out of the conclusion of collective agreements. But today 
such disputes arise only out of questions which have not been exhaustively 
treated by legislation and are still settled either by collective agreements 
or by agreement between management and the individual worker or trade 
union. 

Disputes based on the application of labor conditions embrace a variety 
of claims. A worker may demand wages for work done, or he may question 
the legality of his dismissal and seek wages for the period in which he 
would have been employed. The management may claim a fine for viola- 
tion of the rules of employment or for damage done to the property of the 
enterprise by the worker. 

The method of settlement of labor disputes is regulated by the KZoT 
of the Union-Republics and by special decrees such as that of August 29, 
1928.44 The nature of a labor dispute determines whether it will be heard 
by the Appraisement and Disputes Commission, the courts, or in certain 
cases by higher administrative organs. 

1. The Appraisement and Disputes Commission (RK K).'*—Disputes 
which may be cast in the form of a suit are divided into two groups. One 


and performed work according to special agreements in which it was stipulated that S did 
not have definite working days, i.e., no employment contract existed. The Judicial College for 
Criminal Cases of the Supreme Court of the USSR although holding that S could not be con- 
victed under the Decree of 26 June 1940, raised the question of the legality of such an agree- 
ment by which permanent work as an accountant with a definitely agreed monthly wage did 
not require regular hours. The agreement was obviously an attempt to evade the laws regulat- 
ing discipline in state agencies and the Court referred the questions of nullifying such an 
agreement and of the responsibility of the manager who concluded it to the appropriate union. 
Aleksandrov, Sovetskoe Trudovoe Pravo 83-85 (1947). 


143 Representatives of the trade union not only have the right to act in court in the interest 
of a particular member of the union but they may also bring suits for members of the trade 
union. Representatives of the trade union only need authority from the worker immediately 
interested for termination of a suit, for the transfer of authority to another representative, 
or to receive money or property, in conformity with Articles 17 and 18 of the Grazhdanskii 
Protsessual’nyi Kodeks [Civil Procedure Code] (hereafter, GPK) RSFSR. 


144 SZ USSR [1928] No. 56, Art. 495. 


™45 Rastsenochno-konflikinaya komissiya. KZoT RSFSR Art. 170. As the name implies, the 
commission once had the task of piecework appraisement. 
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group is subject to mandatory preliminary“ consideration by the RKK, 
and covers a majority of disputes based on the application of labor condi- 
tions."*”7 The other group may be submitted either to the RKK or to the 
People’s Court, the court of first instance in the Soviet judicial system. 

The Decree of August 29, 1928 gives jurisdiction to the RKK over a 
number of questions on the establishment of labor conditions, such as the 
authorization of standards of output and piecework appraisement. This 
jurisdiction has been narrowed, however, and a Decree of the VTsSPS has 
recognized that it is incorrect for the RKK to deal with standards of out- 
put and appraisements fixed by the management." In addition to hearing 


146 Disputes which may be cast in the form of a suit subject to the obligatory preliminary 
investigation of the RKK, include questions of: 1) transfer to other work (irrespective of 
the amount of payment) and maintenance of wages in connection with the transfer; 2) pay- 
ments for nonfulfillment of standards and payment for spoilage; 3) dismissal for unfitness or 
for nonfulfillment of obligations; 4) compensation for use of instruments which belong to the 
worker; 5) the issue of special clothing and special food and in appropriate cases payment of 
money compensation for them, application of a shortened work day and increased vacations; 
6) payments to a substitute for the completion of work of a different qualification; 7) payment 
for time lost in stoppage; 8) payment for preparation of a piecework job; 9) payment for in- 
completed piecework; 10) deductions from wages of workers for damage caused by them to the 
employer in the fulfillment of employment obligations—in all cases, for which legislation 
establishes a limited measure of responsibility and for which the judicial method of hearing 
the case has not been introduced exclusively; 11) payment for time lost in changing jobs; 
12) money compensation for ungranted vacation; 13) the amount of payment during proba- 
tion; 14) the amount of premiums due to the worker; 15) payment for overtime work; 16) satis- 
faction of the living needs of workers in connection with the nonfulfillment of obligations in 
the contract of employment. Golyakov, Zakonodatel’stvo o Trude 247-48 (1947). 


47 The RKK does not have jurisdiction over: 1) cases on the dismissal from or restoration to 
their jobs of persons who exercise the right of hire and dismissal, and also responsible workers 
belonging to categories indicated in lists added to the decree of the NKT, 18 October 1929; 
2) cases on the dismissal from or restoration to their jobs of persons dismissed on the basis of 
the order of the Minister of State Control on the elimination of jobs (KZoT RSFSR Art. 49); 
3) cases of the breach of employment contracts at the demand of the trade union (KZoT 
RSFSR Art. 49); 4) questions concerning the change of official salaries established by state 
regulation of wages, and also personal salaries; 5) questions concerning the establishment or 
change of the number of workers; 6) disputes between workers and the management on the 
basis of distribution of housing facilities, satisfaction of living needs of workers, etc., which do 
not derive from obligations in the contract of employment; 7) labor cases either decided by 
or pending in the People’s Court; 8) cases on disciplinary fines imposed by higher organs; 
9) disputes which may be cast in the form of a suit concerning workers and employees engaged 
in enterprises, agencies, and businesses, i in which there are no members of the trade union; in 
particular, disputes concerning workers and employees—individual workers who are not 
members of the trade union. Disputes concerning the first three categories are submitted to 
higher organs. Ibid., at 248. 

48 Decree of the SNK of the USSR, 14 January 1939, SP USSR [1939] No. 7, Art. 38. 
General orders of the revision of standards of output in all central departments of a given 
ministry are published jointly by the minister and VTsSPS. On the basis of such an order 
the heads of the central departments jointly with the representative of the central committee 
of the appropriate trade union publish orders on the revision of standards of output for indi- 
vidual enterprises. In enterprises new standards of output are affirmed by the director upon 
offering them to heads of shops. Immediately after affirmation the new standards of output 
enter into force and are brought to the attention of the workers. 
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disputes on the application of labor conditions the RKK today has juris- 
diction over disputes on the establishment of labor conditions still remain- 
ing for determination in the collective agreement. All disputes are settled 
by agreement between the representatives of management and the factory 
committee which make up the RKK in each enterprise. 

In the absence of agreement over a dispute concerning the application 
of labor conditions, or when such a dispute has been reversed on appeal 
as a matter of supervision, the dispute is transferred to the People’s Court. 
Settlements in the RKK are otherwise final and do not need affirmation 
by any other body. In disputes involving the establishment of labor con- 
ditions when there is no agreement in the RKK or the settlement has 
been reversed on appeal as a matter of supervision, the dispute is trans- 
ferred for consideration by higher economic and trade-union organizations. 
Formerly, in such situations the dispute was transferred to arbitration 
boards or conciliation commissions." 

A worker who is dissatisfied with the settlement in the RKK, or the 
management of an enterprise which does not agree with the settlement 
accepted by its representatives, may appeal the settlement only as a mat- 
ter of supervision. This supervision is exercised by the trade unions since 
the functions of the NKT were transferred to the VTsSPS. 

In specified cases*’* higher trade-union organs may either reverse the 
settlement, or reject the appeal. When reversed, the settlement is re- 
manded by the higher organ to the same RKK or to a People’s Court. 
Unlike decisions of the RKK, decisions of the higher organs never obligate 
the management to pay a particular sum or do something specific on be- 
half of a worker. 


Settlements of the RKK and decisions of trade-union organs may be 


49 Arbitration boards and conciliation commissions were formerly set up when necessary 
in organs of the People’s Commissariat of Labor. See Stopani, Praktika NKT SSSRi RSFSR 
po nadzory za zakonnost’yu koldogovorov i reshenii primiritel’no-treteiskikh organov [Prac- 
tice of the NKT of the USSR and of the RSFSR in supervision of the legality of collective 
agreements and settlements of arbitral-conciliation organs] (1928). After the assimilation of 
the NKT into the VTsSPS these boards and commissions were set up in trade-union soviets. 
In 1937, however, the boards, commissions, and trade-union soviets ceased to exist. 


18° A settlement of the RKK may be reversed by a higher trade-union organ in cases of: 
1) worsening of conditions of labor in comparison with legislation or contract; 2) exceeding the 
maximum norms established by legislation or contract; 3) violation of the rules on the organiza- 
tion and limits of the jurisdiction of the RKK and the manner of carrying out its work, if this 
violation substantially affected the decision; 4) falsification of documents or falsity of testi- 
mony upon which the settlement is based, if these circumstances have been established by 
a judicial sentence or judicial decision or any other incontrovertible evidences; 5) discovery 
of circumstances which were unknown by the RKK in the settlement of the dispute and which 
have essential bearing on the correctness of the settlement; 6) decision of the dispute which 
is being investigated by another court. Golyakov, Zakonodatel’stvo o Trude 254 (1947). 
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protested™™ to a higher organ of the trade union by the Procurator of the 
USSR. In practice the Procurator and his staff have given settlements of 
the RKK little attention. In 1938, the Procurator of the USSR ordered 
his staff to protest settlements of the RKK and decisions of trade-union 
committees if such settlements and decisions appear clearly illegal or 
violate substantially the interests of workers or the state. 

If the management refuses to comply with an order of the RKK, the 
complainant may obtain a special certificate’* from higher territorial 
committees of the trade union. In issuing such a certificate the committee 
checks the legality of the RKK settlement, and in appropriate instances 
advises the Procurator to institute criminal prosecution against the de- 
linquent members of the managerial staff. If the settlement in the RKK 
involves a sum certain a form of certificate which has the force of a writ 
of execution is issued. If a sum certain is not involved, an alternative form 
of certificate is issued, and the complainant turns to the People’s Court 
for the sole purpose of ascertaining the exact sum. 

2. Judicial investigation of labor disputes.—The Law on the Judicial 
System of 1938 gives the People’s Court jurisdiction over civil cases in- 
volving “‘. . . claims in connection with violations of labor legislation.’ 
Disputes over the application of labor conditions which are subject to the 
jurisdiction of the People’s Court are: 1) disputes which are not subject 
to the compulsory consideration of the RKK, 2) disputes which have not 
been settled in the RKK because of disagreement, including questions sub- 
ject to the preliminary compulsory consideration of the RKK, 3) disputes 
which have been decided by the RKK, but the settlement has been re- 
versed on appeal as a matter of supervision. The People’s Court does not 
have jurisdiction over disagreements pertaining to the establishment of 
labor conditions. 

The higher court may 1) reject the appeal of the parties or the protest of 
the procurator, 2) reverse and remand the decision of the People’s Court, 
3) render a decision on the merits'*‘ in certain instances, or 4) dismiss the 
case. 


*st Rules of 29 August 1928 Art. 45 (KZoT RSFSR, Supp. toc. XVI). SZ USSR [1928] No. 
56, Art. 495. 

8° These forms are given in Kiselev and Malkin, Sbornik Vazhneishikh Postanovlenii po 
Trudu [Collection of the most important decrees on labor] 318-19 (1936). 

*83 Law on the judicial system of the USSR, Union and Autonomous Republics Art. 21(b), 
note 88 supra. 

184 The higher court may render a decision on the merits without remanding it for new 
consideration by the People’s Court in cases of: 1) a sufficiently clear factual situation; 2) neces- 
sity of changing only the grounds of the decision (reference to legislation, etc.); 3) violation by 
the People’s Court in its second consideration of the case, of instructions of the court of 
appeal given by it in reversing the first decision of the People’s Court in the particular case. 
GPK RSFSR Art. 246(a). 
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The procedure in labor cases in the People’s Court is controlled by the 
Code of Civil Procedure of the RSFSR and other Union-Republics." 


IV. SoctaLisM AND COMMUNISM 


The principle applied today in the Soviet Union is that of socialism: 
“From each according to his ability, to each according to his work.” Pay- 
ments are made in accordance with the quantity and quality of work, and 
the Soviet worker is exposed to a multitude of material and moral’® in- 
centives to increase the productivity of his labor. 

But Soviet theory still envisions the eventual transition from socialism 
to communism, and to the principle: “[F]rom each according to his ability, 
to each according to his need.” In the future communistic society people 
will not work for compensation, but because of a conviction that work is a 
necessity for the social good and because work is a need of the healthy 
human organism. The state and law will “wither away” under favorable 
economic, cultural, and world conditions.*s’ 


+588 Suits are brought in conformity with the general rule on jurisdiction in civil cases, i.e., 
the domicile of the defendant. Plaintiffs in labor cases are exempt from the payment of state 
fees and other court expenses. GPK RSFSR Art. 43(a). A written declaration is not obligatory. 
GPK RSFSR Arts. 75, 77. The right to bring suit and also to act as the representative of work- 
ers and employees is given to trade unions. KZoT RSFSR Art. 151. In cases requiring the pro- 
tection of interests of the state or rights of workers, the court may consider it necessary for the 
Procurator to participate. GPK RSFSR Art. 12. The court must consider a labor case not later 
than five days from the commencement of the suit. GPK RSFSR Art. 53(a). A decision of the 
court in favor of a worker in an amount not higher than a month’s earnings is subject to imme- 
diate execution. Decisions in favor of the worker in an amount higher than a month’s wages 
are subject to immediate execution in the amount of a month’s wages. Decisions of the Peo- 
ple’s Court may be appealed by the parties or protested by the Procurator as a matter of 
cassation to higher courts within a ten to fifteen day period. A decision once having entered 
into effect may be protested as a matter of supervision only by the Chief Procurator of the 
USSR or Procurator of the Union Republic, Chairman of the Supreme Court of the USSR, and 
the Presidents of the Supreme Court of the Union Republics to the proper Supreme Court. 


186 In September 1947 the Presidium of the Supreme Soviet of the USSR published a decree 
on the establishment of the medal ‘‘For Reconstruction of the Don Basin,” and on the estab- 
lishment of a yearly holiday, ‘Day of the Miner,” and on the introduction of personal honors 
for leaders and technical personnel of the coal industry. Pasherstnik, K Tridtsatiletyu Sovets- 
kogo Trudovogo Prava |The Thirtieth Year of Soviet Labor Law| 10 Sovetskoe Gosudarstvo i 
Pravo 78, 84-85 (1947). 


«87 “Stalin teaches that ‘the withering away of the state will not come through a weakening 
of State authority but through its maximum intensification, which is necessary to destroy the 
remnants of the dying classes and to organize defense against capitalistic encirclement, which 
is now far from being—and will not soon be—destroyed.’ Every other interpretation of the 
withering away of the state under present conditions is merely an attempt to disarm the pro- 
letariat, to weaken the power of the proletarian state and the dictatorship of the proletariat— 
attempts to justify the counterrevolutionary theory of extinction of the class struggle. . . . 
Constantly by reinforcing the socialist state and law by every means, shattering one after 
another all the machinations of the enemies of the people, the enemies of socialism, and de- 
veloping socialist democracy and culture, the toilers of our country will guarantee the building 
of the communistic society and the triumph of communism.” Vyshinskii, op. cit. supra note 60, 
at 64-65 (Babb, at 62). 
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Labor relations under communism will be regulated therefore not by 
rules of law, but rules of communistic™* morals which have become cus- 
tom, a situation not unlike that in society before the development of the 
state. 

In contrast to the folklore, however, present realities today in the Soviet 
Union reveal an elaborate body of legal regulation of labor. Soviet labor 
law serves as “the regulator of the amount of labor and compensation for 
labor in the Soviet society.’"5* The existence of these rules of law is ex- 
plained dialectically as necessary to establish the economic and cultural 
premises for the communistic society. Communism will require a plethora 
of goods and therefore socialist law aims at increasing the productivity of 
workers. Communism will also require the reeducation of the Soviet 
people; socialist law therefore aims at eliminating capitalistic attitudes on 
the part of workers who do not maintain “labor discipline’ and managers 
who are guilty of “bureaucratic abuses.” 





V. CONCLUSION 


With the restoration of orthodox legal values the new Soviet jurispru- 
dence finds in law an important instrumentality of the socialist state. The 
old wine, however, has been put into new bottles. Insight into the problem 
of adapting traditional legal values to the process of national-economic 
planning is obtained from the work of Soviet jurists who today are draft- 
ing federal codes to supplant the various Union-Republic codes promul- 
gated during the NEP. These jurists are faced with the severe problem 
(to which Pashukanis had one solution) of reconciling civil-law notions of 
the Continent with state socialist property and the omnipotency of the 
plan. The transfer of planned goods between industrial enterprises is 
effected through “contracts of sale” which carry out the planning obliga- 
tions of these enterprises. But such “contracts of sale’ have little in com- 
mon with their counterparts in non-Soviet legal systems,’* and are based 
on the planning and administrative acts of governmental organs. 

The collective agreement shares this development: the obligations of 
the enterprise towards workers are also a means of carrying out the plan 


*58-Aleksandrov, Sovetskoe Trudovoe Pravo 11 (1947). 

+89 Thid., at 12. 

*6¢ See Hazard, op. cit. supra note 119. 

*: Compare Stuchka’s remark that the “‘contract of sale and purchase is a bourgeois institu- 
tion, and socialism will never know sale and purchase” (Vyshinskii, op. cit. supra note 62, at 
12) and Shkundin, Viiyanie Plana na Obyaszatel’ stvo [The Influence of the Plan on Obligation), 
2 Sovetskoe Gosudarstvo i Pravo 34 (1947). See also Berman, Commercial Contracts in 
Soviet Law, 35 Calif. L. Rev. 191 (1947). 
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obligations of enterprises and the mechanism by which wages and the 
“socialized wage’’ are distributed. We have seen that the collective agree- 
ment during the NEP played a significant role in the definition of labor 
conditions. Having surrendered its normative part to governmental regu- 
lation, the collective agreement no longer is an important source of labor 
law. For the contemporary Soviet jurist, the collective agreement func- 
tions as a system of legal obligations of the enterprise and moral obliga- 
tions of the workers directed toward the fulfillment of the national-eco- 
nomic plan. 

% The XVII Plenum of the VTsSPS, 25 December 1947, reported, ‘““The conclusion of 
the collective agreements brought about a new increase in socialist emulation, aided the de 
velopment of mass invention and rationalization. On the basis of obligations in collective 
agreements there was carried out a revision of obsolete norms of output in machine-construc- 
tion enterprises, and in mechanical shops, as a result of which the productivity of workers in- 
creased. Wages also increased with productivity of labor. In 1947, 11 million square meters of 
housing space were constructed and put into use, the number of workers resting and being 


cared for in rest-homes and sanitaria increased, and the network of clubs, red-corners, li- 
braries, and radio-groups was expanded. Pasherstnik, op. cit. supra note 28, at 38-39. 
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NOTES 


DISCLOSURE PROBLEMS IN SALE AND 
LEASEBACK TRANSACTIONS 
During the past five years the sale and leaseback agreement, a novel financ- 
ing device, has been employed as a method of securing working capital for vari- 
ous types of enterprises, especially merchandising corporations. The following 
list, a compilation of selected recent leaseback transactions, shows the amount 
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of cash received by companies that sold real property and simultaneously 
leased the same land and buildings from the purchaser on a long-term basis: 


Vendor-Lessee poy a Vendor-Lessee 
Abraham and_ Strauss, 
Gimbel, Philadelphia 
Gimbel, Pittsburgh 
Goldblatt, Chicago 
Koppers Co, ............ 


Bonwit Teller 

Bullock’s, Los Angeles. . . . 

Continental Can 46,850,000 
Foley, Houston 


This note will consider the problems relevant to the establishment of an ap- 
propriate method of adequate disclosure for sale and leaseback transactions in 
the annual reports of corporations to their stockholders. Accounting principles 
indicate different means of disclosure depending upon the assumption made 
about the nature of the transactions. If it is assumed that the transaction con- 
sists of nothing more than a sale and a lease, the usual methods of accounting 
disclosure may suffice: Lease commitments ordinarily receive footnote treat- 
ment in the balance sheet at most. On the other hand, if it is assumed that the 
transaction is in essence a loan, then it may follow that the sale and leaseback 
transaction is to occupy a prominent position in the liability section of the 
balance sheet along with other loan obligations. But the legal status of the 
transaction has not been determined. Therefore, any method of disclosure of 
leaseback arrangements suggested at the present by the security analyst, ac- 
countant, attorney or the Securities and Exchange Commission—the parties 
who serve management, investors, and creditors—should give due prominence 
to essential information about the transactions without suggesting an implicit 
or explicit conclusion as to their legal nature. The problem of appropriate dis- 
closure may be stated as two separate questions: What ought to be required by 
way of disclosure in the published annual reports in the year in which a leaseback 
is contracted, and what ought to be required in all subsequent years it is in 
effect? 

In the typical sale and leaseback transaction, the vendor sells real property 
to an institutional investor, and immediately leases back the identical property 
for a long term of years. The leaseback provides for annual “net rent” pay- 
ments, which are computed at the outset so as to provide amortization of the 
purchase price over the term of the lease plus a fixed return on the purchaser’s 
investment. The tenant contracts to pay taxes, insurance, maintenance and 
remodeling costs, and retains fully as much control over the property as a 
mortgagor would. Some of the agreements contain renewal clauses which provide 
for a rental payment of a small percentage—in some cases as low as two per 





484 THE UNIVERSITY OF CHICAGO LAW REVIEW 


cent—of the appraised value of the land, while others contain options to repur- 
chase at nominal sums after full amortization of the purchase price. 

A representative leaseback transaction consummated in 1947 was that in 
which the American Machine and Foundry Company sold all its land and build- 
ings to The Equitable Life Assurance Society of the United States for $3,000,- 
ooo. Simultaneously, American leased the same land and plants from Equitable 
for a period of twenty-three years with four renewal options of ten years each. 
Following accepted conventions and conservative principles of accounting, the 
firm of certified public accountants that regularly audits American’s books of 
record and account gave no accounting recognition to the lease agreement in the 
annual report of American to the stockholders, except for a brief, ordinary foot- 
note to the balance sheet.’ It should be noted that “window-dressing” of the 
balance sheet follows automatically for a sale and leaseback transaction when- 
ever current accounting conventions are used, for they serve to distort some of 
the financial ratios used for purposes of security analysis. This result can be 
emphasized through comparison of one actual and two hypothetical balance 
sheets of the American Machine and Foundry Company. The company’s con- 
densed balance sheet at June 30, 1947, prior to the sale of property, was as 
follows: 


BALANCE SHEET A 
$13 , 247 ,067 g 4,286 ,825 
4,125,953 8,000,000 


5,991,479 Common Stockand Surplus 12,897,218 
Prepaid and DeferredItems 1,819,544 


$25,184,043 $25,184,043 


If the company had accounted for the sale and leaseback transaction without 


revealing the lease obligation in the liability section, the balance sheet would 
have been presented thus? 


* American Machine & Foundry Co., Annual Report (1947), Note C. Some information 
about lease arrangements was given the stockholders by means of a comparative balance sheet 
for December 31, 1947 and 1946, the property section of which was as follows: 


1947 1946 
om $ 340,900 
-— 2,958,759 
$s,675,532 4,257,676 
65,675,538 $7,557,434 
1, $88,321 2,414,231 


$5,143,203 


* For purposes of simplification, the entire amount of the sale has been deducted from net 
fixed assets. Actually, there was a book profit on the sale of $605,390, after taxes of $231,803, 
which resulted from the sale of the property at a price in excess of book value. 
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BALANCE SHEET B 
$16,247,067 Current Liabilities $ 4,286,825 
4,125,953 8,000,000 
2,991,479 Common StockandSurplus 12,897,218 
Prepaid and DeferredItems 1,819,544 


$25,184,043 $25,184,043 


If financing had been secured by the more traditional methods of mortgaging 
the property or obtaining a loan on the general credit of the corporation, a pro 
forma balance sheet would have been as follows: 


BALANCE SHEET C 
$16,247,067 Current Liabilities $ 4,286,825 
4,125,953 i 3,000,000 
Fixed Assets, net 5,901,479 8,000,000 
Prepaid and DeferredItems 1,819,544 CommonStockandSurplus 12,897,218 


$28 , 184 ,043 $28 , 184,043 


A computation of the ratio of total assets to total liabilities for Balance 
Sheets B and C present strikingly different results: The ratio for Balance Sheet 
B (and Balance Sheet A) is approximately 5.87 to 1, while that for Balance 
Sheet C is only 3.87 to 1. The mere choice of sales and leaseback financing 
rather than mortgage or debenture financing adds to the appearance of strength 
on the balance sheet if conventional accounting technique is used. 

While the leaseback may serve to “window-dress” the balance sheet, it has 
an opposite effect upon subsequent income statements. The annual operating 
expenses of a leaseback lessee are rent, taxes, insurance, and maintenance under 
a net rent lease, while those of a mortgagor are depreciation, interest, taxes, 
insurance, and maintenance. The last three items of expense are present under 
both forms of financing, but the rent payment, being an amortization of princi- 
pal plus interest, will be higher than the total of depreciation and interest for a 
number of reasons. First, in the event that a corporation selects sale and lease- 
back financing rather than a mortgage or a debenture issue to secure a given 
sum of working capital, it will be charged a higher rate of interest. Explanations 
of the differential in rates are not entirely satisfactory, but a number of persons 
engaged in handling leaseback transactions have found empirically that it does 
exist.? Second, for income tax purposes the owner of land may not charge de- 
preciation against the land,‘ while the leaseback lessee in effect depreciates the 

3 “Tn general, insurance company executives seem to believe that the differential amounts 
to approximately } to § of one per cent.” Cary, Corporate Financing Through the Sale and 


—— of Property: Business, Tax, and Policy Considerations, 62 Harv. L. Rev. 1, 9 
1948). 


4 Reg. 111, § 29.23 (I)-2 (1943). 
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land by gauging the rent payments so as to amortize the purchase price of both 
the land and buildings. This may be done even if the property has been com- 
pletely depreciated by the seller for federal income tax purposes. In this latter 
instance no charge against income could have been made for depreciation before 
the sale nor would the Treasury Regulations have permitted write-up to reflect 
the present value of the asset, and then permitted depreciation over the remain- 
ing life of the asset.s Unless corporations take the trouble to make two sets of 
calculations, it is probable that the same figures will find their way into pub- 
lished reports as appear in tax returns.‘ 

Thus it may be seen that the special effects of sale and leaseback financing 
on the income statements of lessees are so extensive that adequate disclosure is 
required for the protection of investors and creditors. The need is particularly 
evident in the case of those corporations for which the funds procured by sale 
and leaseback financing constitute a large proportion of the capital structure, 
since the presence of heavy fixed rent payments has the usual effect of too much 
leverage upon the earnings of the equity interest. 

The uncertain legal status of the leaseback transaction makes it important 
that there be adequate disclosure so as to place investors and creditors on guard. 
It would be fair to assume that the management of the vendor-lessee would take 
the position that if disclosure must be made, it should be made in a legally 
neutral form. Management does not wish the contents of financial statements 
to influence adversely the decision on the conceptual plane concerning the legal 
status of the parties to the leaseback transaction. However, the ultimate deci- 
sion by the courts will depend upon the view that is taken of the real risks of 
the parties involved: Are they those of lessor and lessee, or those of mortgagee 
and mortgagor? 

There are three types of litigation in which the question will arise: tax cases 
involving the deduction of rent or depreciation by the vendor-lessee as an oper- 
ating expense; tax cases in which the propriety of registering a substantial 
capital gain or loss on the sale of property being leased back is questioned, and 
bankruptcy proceedings involving corporations which are vendor-lessees under 
sale and leaseback agreements. In all three situations the status of the parties 
to the leaseback transaction will be considered, but deciding the real risks in 
tax cases will involve considering such things as the positions of the parties in 
bankruptcy, while bankruptcy litigation will involve a direct determination of 


§ Reg. 111, § 29.23 (1)-5 (1943). 


§ Current accounting convention is opposed to depreciation of land. Paton, Advanced Ac- 
counting 373 (1941). It is not considered conservative accounting practice to permit apprecia- 
tion of property to effect any change in the income accounting. Ibid., at 349. However, if it is 
determined that an error was made in estimating the life of a depreciable asset, in order to 
provide a check on the efficiency of management, current accounting theory prescribes that 
the reserve for depreciation be debited, the amount be shown as an item of extraordinary in- 
come in the year in which the error is recognized, and the asset be depreciated over the new 
estimated life. This cannot be done for income tax purposes because original cost is a limita- 
tion on the total amount of depreciation allowed. 





rT eT" oa + | 


_ 


NOTES 487 


the real risks of the parties in the light of the doctrine of fairness and full 
compensation. 

The first situation has already received judicial treatment. In the only Su- 
preme Court decision concerned with a sale and leaseback transaction, the Court 
confined itself to the point at issue and did not determine the status of the 
leaseback lessee. In that case, Helvering v. Lazarus,’ the Court construed federa] 
income tax law as permitting a taxpayer, who had sold property to a bank and 
taken back a long-term lease, to make a deduction from income for depreciation 
on the property.’ If the Court had denied the taxpayer the opportunity of tak- 
ing the depreciation expense, presumably the taxpayer would have been re- 
quired to treat the rent payment as an operating expense, which is precisely 
what the typical leaseback lessee desires. 

Determination of whether the transaction is a lease or a mortgage is also im- 
portant in terms of Section 112(b)(1) of the Internal Revenue Code® which 
provides that no gain or loss can be recognized if the taxpayer exchanges prop- 
erty for property of like kind.’® Consideration of this provision by the courts 
may result in a denial to the vendor-lessee of the opportunity for registering a 
capital gain or loss on the sale of the property being leased back." Implicit in 
such a decision may be the thought that the relationship between the parties to 
a leaseback transaction is something other than the normal landlord and 
tenant relationship. 

The definitive ruling on the real risks of the parties to a leaseback transac- 
tion will be made when a large corporation with such an agreement faces reor- 
ganization under Chapter X of the National Bankruptcy Act.” If the vendor- 
lessee had chosen to mortage the property, (or if the courts treat the sale and 


7 308 U.S. 252 (1939). 


* It is not essential that the taxpayer claiming a deduction for depreciation be the owner 
of legal title to the property. Duffy v. Central R. Co. of New Jersey, 268 U.S. 55 (1925) 
(lessee occupying under 999 year lease permitted to take depreciation on betterments having 
a useful life less than the term of the lease); Cogar v. Com’r of Internal Revenue, 44 F. 2d 
554 (C.C.A. 6th, 1930) (purchaser of the interest in 99 year lease entitled to take depreciation 
on improvements erected by his predecessor in interest); Rankin v. Com’r of Internal Revenue, 
60 F. 2d 76 (C.C.A. 6th, 1932) (depreciation may be taken if use or occupancy by lessee will 
exceed life of the improvement). 

953 Stat. 37 (1939), 26 U.S.C.A. § 112 b (1) (1945). 

1° See Cary, op. cit. supra note 3, for an extended discussion. 

*t The sale of property by American Machine and Foundry Company resulted in a large 
book profit. If the company can pay the 25 per cent capital gains tax on this amount and treat 
the rent payments as expenses, the savings in taxes will be substantial. This may be a partial 
solution for the problems of those business men who have been complaining that the profits 
reported by business today are higher than they are in actuality because allowable deprecia- 
tion expense is inadequate. They point out that at present prices it may cost twice as much to 
replace property that is being worn out as the depreciation charge permitted by the Bureau 
of Internal Revenue. 

SEC v. United States Realty and Improvement Co., 310 U.S. 434 (1940) (insolvent large 
corporation must reorganize under Chapter X provisions). 
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leaseback agreement as a disguised loan and fraudulent conveyance) in reorgani- 
zation the claim of the lender against the other assets of the vendor-lessee would 
be limited to the difference between the claim and the appraised value of the 
security.** Whether this would be more onerous to the management or the 
equity interest than a claim limited to three years’ rent™* would depend upon 
the market price and marketability of the property at the time of insolvency- 
Since insolvency is likely to occur at a time when real property is marketable 
only at a sacrifice because of general business depression, it is probable that the 
market price at the time of insolvency would be so much less than the unre- 
covered principal of the vendee-lessor that the general claim would exceed the 
total of three years’ rent. In such a situation the vendor-lessee and its equity 
interest would be in more strategic positions if the leaseback transaction were 
considered a lease rather than a loan. Moreover, from the standpoint of flexi- 
bility and bargaining in reorganization proceedings the choice between affirm- 
ance and disaffirmance of a lease may be better alternatives for the management 
and the equity interest than the satisfaction of claims of mortgagees on an 
absolute priority basis.*s 

Management’s concern that the commercial community will not conclude 
that the leaseback transaction is a loan as a result of the accounting treatment 
given it must be balanced with the investor’s desire for disclosure that will 
permit meaningful comparisons to be made between the financial condition and 
prospective earnings of one corporation with those of others. The methods of 
treatment advanced by an investors’ service, the accounting profession, the 
Securities and Exchange Commission, and by attorneys will now be scrutinized 
to see if they satisfy the requirements of both the primarily interest groups. 

Only the most sophisticated investors and professional security analysts 
would be able to make adjustments to financial statements for the purpose of 
making financial comparisons between companies using the leaseback method 
of financing and those using debt financing, even where there was knowledge of 
the existence of commitments under long-term leases. In his effort to determine 
the financial condition of a corporation, the security analyst must obtain data 
to supplement the financial statement whenever there is inadequate disclosure. 
In this role he is perhaps the severest critic of the present form of disclosure ac- 
corded sale and leaseback agreements in annual reports to stockholders. 

Confronted with the similar problem of adjusting the financial data of rail- 
roads using leased facilities with the financial data of railroads using their own 
facilities, Moody’s Investors Service instituted the following procedure as an 
aid to investors: 

Capitalisation Factors: A tabulation is presented under “Capitalization and Other 
Factors.” This table shows not only bonds, stock and capitalized rentals on a per mile 

*3 52 Stat. 896 (1938), 11 U.S.C.A. § 616(7) (1946). 

4 52 Stat. 893 (1938), 11 U.S.C.A. § 602 (1946). 


*S Case v. Los Angeles Lumber Products Co., 308 U.S. 106 (1939); Northern Pacific Ry. 
Co. v. Boyd, 228 U.S. 482 (1913). 
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basis but also equipment and joint facility rent net debit or credit and other income 
less miscellaneous deductions capitalized at five per cent on a per mile road basis. The 
total of all the above are presented as adjusted capital. 

This tabulation shows the “effective” capitalization on a per mile basis and is 
presented for more direct comparison of the capitalization factors of the various 
railroad companies. Unless such factors as joint facility rents, equipment rents, 
non-operating income and miscellaneous deductions are considered, capitalization 
comparisons may be misleading. Other things being equal, a large rental debit for 
joint facilities offsets low funded debt and large non-operating income offsets funded 
debt, etc.** 


Implicit in this uniform capitalization of leases at five per cent is the assump- 
tion that all the leases are equally advantageous or disadvantageous at all times. 
Thé procedure outlined by Moody’s was undertaken because of the need for a 
feasible solution to the problem of providing comparable data. But since it is 
aware that the procedure adopted is not entirely satisfactory, Moody’s has 
continued to study the problem, as the following statement by an official of 
Moody’s will reveal: 

For the past two years, we have given considerable thought as to the proper 
figure to use in capitalizing rentals. . .. We realize that (the 5% rate) has not been 
changed with changed conditions, and for this reason we have been reviewing it. We 
are not yet prepared to change the 5% figure, but may make some modification before 
the next Railroad manual appears. 

We have hesitated to use a similar procedure, that is, capitalizing rentals in respect 
to companies other than railroads, for the reason that standardized accounting has 
not been followed to the same degree as in railroads. We are considering, however, 
adding a footnote to the income accounts of industrials and utilities, showing the 
amount of rental included in operating expenses.'? 


In a leaseback transaction the primary security is the general credit of the 
vendor-lessee, and not the property being sold."* This points to another inherent 
weakness in attempting to apply Moody’s technique to sale and leaseback 
transactions. In the case of railroad leases the rent of leased facilities is objec- 


tively determined by arms-length bargaining, but the net rent payments under 
a leaseback need not necessarily bear a relationship to the value of the proper- 


*6 Moody’s Manual of Railroad Securities—1948, p. x. 


17 Letter from Mr. Edmund L. Vogelius, Manager of Ratings, Moody’s Investors Service, 
dated November 24, 1948. 


*8 In hopes of profiting from the expected increase in demand for frozen food after the war, 
Liquid Carbonic Corporation constructed a plant at Morrison, Illinois, for the manufacture 
of boxes for deep-freeze coolers. The plant was sold to Northwestern Mutual Life Insurance 
Company, and Liquid Carbonic became the tenant under a long-term lease. Since the expected 
demand for frozen food has not materialized, Liquid Carbonic has virtually abandoned the 
plant. Opportunities for sub-letting are relatively poor in the community, and Liquid Car- 
bonic will have to endure the burdens of the lease for a long period to come. Despite the lack 
of marketability of the property, the insurance company anticipates no difficulty in the con- 
Len Ceitnon of meRER RESTS nO te DANI SNPS ENN nnn 
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ty."® The rental payments reflect the sale price agreed upon and not the price 
at which the property could have been sold in the market. Thus, it can be said 
that the sale price and rental payments reflect the relative strength or weakness 
of the general credit of the vendor-lessee. 

This may be illustrated by a hypothetical example. An institutional investor” 
might be willing to pay a large corporation with excellent credit $3,000,000 for 
a warehouse, whose value was $2,000,000, if the net rent payments of the lease- 
back agreement provided for amortization of the amount plus a fixed rate of 
return over the fairly short period of twenty years. The obvious reason is con- 
fidence in the ability of the corporation to repay the amount in due course. The 
investor probably would be willing to pay only $1,500,000 for the same property 
with the same type of leaseback arrangement to a company in a weaker financial 
condition. The institutional investor would require at least the protection it 
would have as a mortgagee. A company with a relatively weak financial condi- 
tion might not be able to secure financing by sale and leaseback at all.” Cer- 
tainly, the less the confidence of the investor in the general credit of the prospec- 
tive vendor-lessee, the smaller would be the price that would be set for the 
property. But, whether the vendor-lessee is a corporation with a very strong 
financial position or one with a somewhat weaker position, it could increase the 
amount of funds realized from the property being sold by decreasing the length 
of the lease during which the purchase price, or at least that part of the purchase 
price which represents excess over the market price, is being amortized. That is, 


a corporation might be able to sell the same property referred to above at 
$5,000,000 if the net rent payment under the lease taken back was $1,000,000 
“plus” for a period of three years and something like the market rental there- 
after. 

There are at least three pressures tending to keep the sale price at something 
like the price that would prevail in an unencumbered sale. First, there is the 
lack of inclination by the institutional investor to speculate on the credit of the 


** Particularly would this be the case if the purchaser were a subsidiary or a charitable 
trust controlled by the vendor. Under such circumstances, the price would be agreed upon 
between the directors of the vendor, acting qua vendors, and the directors of the vendor, act- 
ing qua trustees or as directors of the subsidiary. 


*° The term “institutional investor” is used because insurance companies, charitable 
foundations, and tax-exempt educational institutions have been the major investors in lease- 
back transactions. The impossible tax position that would result is a bar to participation by 
investors that do not enjoy tax advantages: The net rent payments received would have to 
be treated as income, and depreciation of the building, not the land, would be the only expense, 
thus resulting in a large net income. These facts have led some critics to assert that the sale 
and leaseback transaction is only a method by which a tax-exempt institution can ‘‘sell” its 
exemption. 

** See N.Y. Times, p. 29, col. 5 (Dec. 13, 1948), quoting Dr. Vincent S. Hart, investment 
executive of Oberlin College: ‘‘It is true that you can always run into a hazard. That is why 
we pick our investments so carefully. We look primarily to the credit of the organization, and 
not the value of the property we buy. If the concern cannot pay the money due on its lease, 
then of course we would get stuck. There might be some difficulty during a depression, but 
we pick and choose extremely carefully.” 
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vendor. Second, a sale at $3,000,000 or $5,000,000 in the hypothetical situation 
would probably be considered a write-up by the Bureau of Internal Revenue, 
and the supposed tax advantages of the transaction would not be permitted.” 
Third, there is the ever-present fear that if the transaction should be scrutinized 
by a court, an inflated sales price would serve to characterize the transaction as 
a loan rather than a lease. If the sale were made at the market price, which 
depends upon the effectiveness of these pressures, and the rate of capitalization 
of the leaseback were an appropriate one, then it may be that the method used 
by Moody’s for railroad leases might be applied to leaseback transactions to se- 
cure comparable data that might be satisfactory for security analysts. But the 
technique would still leave unsolved the problem of balance sheet disclosure, 
and the balance sheet is a financial statement upon which many investors rely. 

The accounting profession has been stirred to recognition of the inadequacy 
of current treatment of long-term leases in the balance sheet by the criticism 
that one of the main reasons for resort to the sale and leaseback financing tech- 
nique is the “window-dressing” of the balance sheet.’ This criticism and the 
proposed remedies can be evaluated in terms of the function of the balance 
sheet and the information that statement should serve to disclose according to 
accepted principles of accounting. One certified public accountant has pointed 
directly at the crux of the problem the leaseback presents for the accountant in 
his efforts to furnish essential data to management, investors, and creditors: 

Another argument against accounting recognition of the lease is the difficulty of 
determining the amount at which to record the asset and obligation, and the subse- 
quent treatment which should be followed. 

The difficulty alone is not sufficient reason for omission. As Paton and Littleton 
say in discussing the problem of donated assets, “‘Every economic facility employed by 
the enterprise, regardless of its origin, should be carefully administered, and recognition 
in the accounts of all such facilities is necessary to a proper computation of earning 
power.’”"4 


Although the accounting profession has recognized the problem of disclosure 
of sale and leaseback arrangements, it has proposed few solutions, presumably 
because of doubt concerning the legal nature of the transaction. However, there 
is a segment of the profession which has sought acceptance of “special purpose”’ 
financial statements as a solution to this new problem and many older problems 
of financial reporting. Despite increasing emphasis on the income statement as 
the primary financial report, the necessity for presentation of the financial con- 
dition (that is, the balance sheet) of an enterprise has persisted. Yet, there is a 
great deal of inaccuracy in adding, with a semblance of mathematical certainty, 


™ Reg. 111, § 29.23 (I)-5 (1943). 

*3 See Myers, Presentation of Long-Term Lease Liabilities in the Balance Sheet, 23 Ac- 
counting Rev. 289 (1948); Blough, Current Accounting Problems, 86 J. Accountancy 247 
(1948); Cannon, Danger Signals to Accountants in ‘“‘Net Lease” Financing, 85 J. Accountancy 
312 (1948); Kircher, Long Term Leases and the Balance Sheet, 16 Controller 388 (1948). 


*4 Kircher, op. cit. supra note 23, at 389. 
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assets whose value can be absolutely (Cash and its equivalent) or reasonably ac- 
curately determined (Receivables) with other assets whose valuation is fairly 
accurate in the short run and a guess in the long run (Inventories) or whose valu- 
ation is simply a guess in either the short run or long run (Fixed Assets). Ordi- 
narily, no attempt is made to adjust the vagaries of valuation of the latter 
assets to the fluctuations of the price level as is attempted in the valuation of 
inventories at the lower of “cost or market.” Since there is this basic defect in 
the balance sheet, this segment of the accounting profession declares that the 
individual needs of short-term creditors, long-term creditors, short-term inves- 
tors and long-term investors can not be satisfied unless special financial reports 
are prepared for each. 

The special statement is an appropriate solution only for the year in which a 
leaseback transaction is originated. It is a method of calling attention to the 
existence of long-term lease commitments, but it can not be as helpful as some 
other method that will incorporate the information into the regular financial 
statements customarily inspected by investors and permit comparisons to be 
made. 

The Securities and Exchange Commission, in performance of its duty to re- 
quire full disclosure and accuracy in financial reports under the provisions of 
the Securities Act of 1933% and the Securities Exchange Act of 1934,” has been 
studying the leaseback transaction. An official of the Commission has made the 
following statement on the subject: 

With respect to “sale and lease-back agreements’’ and long-term leases our studies 
so far seem to suggest two possible solutions: 

(1) Accounting treatment comparable to that accorded equipment trust obligations 
which would result in reflection of the leasehold as a fixed asset subject to amortiza- 
tion and the rent obligation as a fixed liability. 

(2) Footnote disclosure concerning all facts pertinent to the “sale and lease-back 
agreement” in a manner which will clearly set forth the significance of such an 
agreement in the capitalization structure. 

It is our policy at the present time to require disclosure in an appropriate footnote to 

the balance sheet as to the following facts: 

(a) Proceeds of sale of property and carrying amount on the vendor company’s 
books prior to sale; 

(b) A brief summary of the terms of the “‘lease-back agreement,” e.g., period of years 
covered, rental, option to repurchase and option to renew leases; 

(c) A grouping of all such leases according to the year of expiration, indicating with 
respect to each such grouping the number of leases expiring and the aggregate 
minimum annual rental with respect thereto; 

(d) The inclusion of a caption on the liability side of the balance sheet such as ‘““Long- 
term Lease Obligations,” with a reference to the footnote disclosing the above 
information. 

If the “Lease-back agreement” includes an option to repurchase, the company is 

*5 48 Stat. 74 (1933), 15 U.S.C.A. § 77a et seq. (1941). 

48 Stat. 881 (1934), 15 U.S.C.A. § 78a et seq. (1941). , 
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requested to‘consider, in the light of its present intentions, the desirability of reflecting 
the purchase price of the property as a liability on the balance sheet with a correspond- 
ing asset descriptively captioned such, for example, as ‘Contract to purchase plant.’”7 

The two possible accounting treatments of the leaseback transaction being 
considered by the Securities and Exchange Commission, have been utilized by 
the corporations employing the device in their prospectuses circulated at the 
time new security issues are offered for sale.**-But none has chosen to give ac- 
counting treatment to the sale and leaseback transaction in the annual reports 
to stockholders comparable to that accorded the equipment trust obligation, and 
few have given the abundance of facts contemplated in the footnote method of 
treatment. 

The suggestion of accounting treatment for the sale and leaseback transac- 
tion, identical to that accorded equipment trust obligations of railroads subject 
to regulation by the Interstate Commerce Commission probably flows from the 
familiar mental process of reasoning by analogy. Is the analogy persuasive? To 
answer this question it is necessary to have an understanding of the specific ac- 
counting technique employed for recording equipment obligations and of the 
similarities and differences between the two methods of financing. 

The Interstate Commerce Commission requires that the cost of the equip- 
ment, less payments applicable to principal, be carried as an asset either in the 
general equipment account or in a special leased equipment account, and that a 
corresponding liability, “Equipment trust notes,” be set up on the balance sheet. 
The most popular legal form used for railroad equipment obligations is the 
Philadelphia Plan, a type of conditional sales agreement in which title to the 
rolling stock or other equipment passes at the time of the last payment. Pay- 
ments are made in the form of fixed net rent payments just as they are in the 
leaseback arrangement, and the “lenders” in both cases are likely to be institu- 
tional investors. In both types of transactions, the security is the property bol- 
stered by the general credit of the lessee. The parties to both the Philadelphia 
Plan type of equipment obligation and to a sale and leaseback agreement con- 
taining an option to repurchase intend that the transfer of title be withheld 
until the final payment is made or the option exercised. 

*7 Letter from Mr. J. K. McClare, Assistant Chief Accountant, Division of Corporate 
Finance, SEC, dated November 4, 1948. 


*8 The following example of the treatment given leaseback transactions in prospectuses 
illustrates the amount of information disclosed to investors because of the policy of the 
Commission : 

“On March 1, 1948, the Company sold the Koppers Building in Pittsburgh, Pa., to The 
Equitable Life Assurance Society of the United States for $6,000,000 and took back a net 
lease. The first year’s rental under the lease is $375,000 and each succeeding year’s net rental 
for the initial thirty-year term is $3,750 less than the last preceding year. The net rental for 
the first renewal period is $150,000 per annum and for each additional renewal period is 
$120,000 per annum. In addition, the Company is to pay taxes, insurance, repairs, mainte- 
nance and alterations. At the expiration of the twentieth lease year, the Company has the 
option of terminating the lease by making an offer, which the lessor is free to reject, to purchase 
the leased property at a price of $3,000,000.” Notes to Financial Statements, Koppers Com- 
pany, Inc., Prospectus Offering $10 par Common Stock, at 28 (Jan. 10, 1949). ‘ 
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But the fact that investment in a sale and leaseback produces a different 
yield from that realized on equipment trust certificates indicates that there are 
underlying differences between the two forms of financing. These differences 
form the basis for an argument against identical accounting treatment. Equip- 
ment obligations sell at yields to maturity which are less than those of any 
other class of corporate bonds, while leaseback agreements ordinarily provide a 
higher yield than would be afforded by debentures of the same issuer. There are 
several possible explanations for the difference in yields. The high cost of tailor- 
ing each agreement to the individual needs of a vendor-lessee is one of the fac- 
tors to which the high interest rates on leaseback transactions have been as- 
scribed, but it is difficult to see how this cost can exceed that occasioned in the 
process of preparation and public sale of debentures, although it will exceed the 
preparation costs of the standardized equipment trust issue. It is true that the 
physical security for the leaseback is not as good as that for the equipment obli- 
gation in that rolling stock is movable and may be sold readily for use on an- 
other railroad, while land and buildings may require additional investment to 
make them suitable for other tenancy or ownership even if there is a market for 
the property. On the other hand, the financial condition and general credit of 
the typical leaseback lessee is far stronger than that of the railroad obligor, who 
often is a chronically ailing member of an industry subject to violent cyclical 
fluctuation and the competition of new methods of transportation. 

In the discussion of railroad leases it was noted that in contrast to the lease- 
back the rental is objectively determined. A similar point can be made in re- 
gard to the differences between the equipment trust obligation and the sale and 
leaseback transaction: for the cost of the railroad equipment financed is also 
objectively determined because it is sold to the lessor by a third party, instead 
of being sold by the vendor-lessee. There would be no advantage to the lessor 
or lessee in paying a price to the third party that is higher than the market price 
of the property; the same cannot be said in the situation where the lessor is buy- 
ing the property from the lessee. There is still another difference: Unless there 
is an option to repurchase in the leaseback agreement, the vendor-lessee will 
not be the ultimate owner of the property; on the other hand, it is always con- 
templated that the equipment trust obligor will acquire title. 

Despite the existence of these differences between the two forms of financing, 
a tentative guess is advanced that the higher rate of return afforded by the 
leaseback is not due to anything inherent in the transaction, but to the current 
uncertainty of the business world as to the legal and tax status of the arrange- 
ment.” The primary reasons for the popularity and low yield of equipment 
trust obligations have been the relatively small dollar amount of the usual issue 
in comparison with the total capital structure of the obligor, the short-term 
nature (five to ten years) of most issues, and the general belief in their strong 


** Until about 1900 a similar statement could have been made about equipment trust 
obligations because of diverse treatment by the state and federal courts. See Duncan, Equip- 
ment Obligations 97-175 (1924). 
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security position because of the favorable treatment accorded these obligations 
in reorganization proceedings. In few reorganizations have equipment trust 
holders incurred any loss.’° On the other hand, funds derived from sale and 
leaseback arrangements may constitute a large proportion of the capital struc- 
ture of a vendor-lessee, and the typical leaseback is a long-term (forty years or 
more) obligation. Only the passage of time can reveal the relative strength of 
the bargaining position of leaseback lessors for the device is so new that it has 
not been subjected to the stress of a depression period or other financial tension. 
The investment world can only draw its conclusions about the security position 
of leaseback lessor-vendees from considered guesses and current experience 
with the device. 

The enumerated differences between the sale and leaseback transactions and 
the equipment trust obligation indicate that the needs of investors and creditors 
require that even more attention be directed in the balance sheet toward the 
presence of the leaseback than to the presence of the equipment obligation be- 
cause all the differences that have been discussed disclosed possible weaknesses 
of the leaseback device. A practical method of accomplishing this aim would be 
a three-fold treatment in the balance sheet that can best be illustrated by a re- 
turn to the data for the American Machine and Foundry Company, and presen- 
tation of a new hypothetical balance sheet: 


BALANCE SHEET D 
Current Assets. . $16,247,067 Current Liabilities... . $ 4,286,825 


Investments 4,125,953 Long-term Lease Obli- 
Fixed Assets, net. 2,991,479 i 


Prepaid and De- 
ferred Items... 1,819,544 


8,000,000 


Common Stock and 
Surplus 12,897,218 


Total .... $25,184,043 $25 , 184,043 


* In 1947 the Com sold all its plants and land, having a book value of $2,200,000 to an insurance company 
for $3,000,000, and leased the property back for a period of twenty-three years with four renewal options of t ten 
years each. 


If the problem of adequate disclosure of leaseback transactions is, as has been 
suggested, that of giving due prominence to the transaction in a neutral manner 
so that there will be no presumption created as to the legal nature of the ar- 


3° In 1931 in the case of the Series D issue of Florida East Coast Railway Equipment Trust 
Obligations, the lease was disaffirmed by the receiver, and the security holders realized only 
43 cents on the dollar from the sale. This is the only case in over fifty years in which there were 
any appreciable losses by equipment trust holders. See Graham and Dodd, Security Analysis 
739-42 (1940). So strong is the position of this type of issue that in November 1939 the Chi- 
cago and North Western Railroad was able to issue new equipment trust obligations at prices 


to yield only from 0.45 per cent to 2.35 per cent despite the fact that all mortgage issues of 
the road were in default. 
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rangement, then the method used in Balance Sheet D is a feasible solution. 
Management may be placated by the treatment since it does not use the con- 
ventional methods of recording lease commitments or loan obligations, and so 
carries no legal inference. The wealth of detail that is revealed will serve as a 
warning to the small investor as well as the institutional investor. For purposes 
of making financial comparisons, it is necessary only to move the account 
“Value of Leasehold” to the fixed asset section. 

Balance Sheet D is an appropriate method of solution to the problem of dis- 
closure of leaseback arrangements, but there are some less drastic methods of 
disclosure in the annual reports to stockholders that might be effective for 
conveying information about the leaseback agreement in the year in which it is 
contracted. A narrative paragraph, preceding the financial statements in the 
annual report, is one method of presenting the information without changing 
conventional patterns in financial statements. The defect of this treatment 
alone is that it does not afford a method of making financial comparisons with 
the data of the previous year or with the financial data of other corporations in 
the same industry. A second possible solution is the presentation to stockholders 
of a special statement, such as a comparative statement of funds. This treat- 

3* See note 28 supra for illustration of the type of information that ought to be included in a 
narrative statement. This ideal may be compared with the information that has been included 
in narrative statements in annual reports to stockholders. An example of the latter follows: 

“To avoid having too much of the Company’s capital invested in land and property im- 
provements, as well as to provide funds for new expansion, selected store properties were sold to 
insurance companies and other institutions and the properties were leased back at moderate 
rentals by the Company on long-term leases.” Sears, Roebuck & Co., Annual Report (1947). 
at 3. 

32 A sample presentation of a comparative statement of funds follows: 

X COMPANY 


Comparative STATEMENT OF FuNnDS 
FoR THE YEARS 1947 AND 1948 


Source of Funds: 
Net operating income 


g|R9888888 


60,000 
50,000 
Increase in inventories 20,000 
Increase in working capital 10,000 


8|8s583 88s 


$220,000 


Inspection would reveal the change in the method of financing, the sale price of the fixed 
assets, the financial burdens of leasing property, and other useful information. This type of 
statement would disclose adequately the facts concerning the leaseback arrangement entered 
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ment would allow the investor or creditor to make detailed comparisons between 
the company’s prospective earnings and those results he might have forecasted 
at the end of the previous fiscal year. It does not afford him a method of com- 
parison of the anticipated profits and financial condition of the company with 
that data for other corporations. A third solution is a combination of the first 
and second methods, but this, too, gives no basis for comparison of results 
with those of other corporations that do not resort to financing by the sale and 
leaseback method. 

This note has considered the importance of adequate disclosure of leaseback- 
transactions in financial statements; it has explored the areas of legal uncer- 
tainty that have a bearing upon the accounting treatment; and it has suggested 
methods of adequate disclosure. There remains the problem of insuring man- 
agement’s acquiescence in a full disclosure policy for sale and leaseback trans- 
actions. To date dollar and cent forces have not succeeded in impelling changes 
in annual financial reports to stockholders. But such forces have led to the 
drafting of special security provisions in the indentures of new bond issues at 
the insistence of underwriters. 

In one case, an indenture was drafted which provided that in the event 
properties were sold the proceeds must be used for the retirement of the de- 
benture issue.*4 In the indenture of another issue, a modification of the Securi- 
ties and Exchange Commission’s first solution, treatment comparable to that 
accorded equipment trust obligations, was adopted as a method of providing 
an additional feature of strength.*5 The corporation, which does not plan to re- 


into by American Machine and Foundry Company because all the company’s property was 
sold, but it would be difficult to pick out meaningful facts about the leaseback transactions of 
company that leased property it had not sold, owned mortgaged property, and rented property 
under a leaseback. 
33 A recent example of the use of a narrative-special statement form of presentation follows: 
‘It has long been the policy of the Company to keep the amount of its own funds invested 
in fixed asset or property accounts on a conservative basis. This is best shown by reference to 
the ten year comparative balance sheet included as a part of this report. This policy will be 
continued in order to maintain the Company’s finances in a relatively liquid position.” Allied 
Stores Corp., Annual Report (1947), at 23. Investors might draw some interesting conclusions 
from the following excerpt condensed from the ten year statement: 
JANUARY 31 
1943 1948 
$117 ,049,292 049,292 
$ 4,449,472 a —_ 
> u "3 2, 906.67 
,075 2,086,796 
. $32,093,116 $ 32,885,092 
The comparative income statement also revealed that Allied Stores had a loss total of $5,173,- 
783 in 1943, 1944, and 1945 on the sale of land and buildings. Only a minute percentage of 
corporations present ten year comparative balance sheets and income statements as a part of 
their annual reports. 
34 American Optical Company Twenty-Year 3} per cent Debentures due March 1, 1968. 
38 Bristol-Myers Company Twenty-Year 3 per cent Debentures due April 1, 1968. 
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sort to sale and leaseback financing arrangements, accepted a covenant pro- 
posed by the attorneys for the underwriter that will adjust the financial ratios 
to what they would have been if the accounting treatment proposed by the 
Commission had been used. Specifically, the indenture contained a provision 
that no further funded indebtedness could be created unless on a pro forma 
basis the net assets of the company were equal to at least 250 per cent of the 
funded debt, and the net current assets were equal to at least 150 per cent of 
the funded indebtedness. To this provision was added the following novel cov- 
enant: 


The company covenants that, so long as any of the Debentures remain outstanding, 
it will not sell, or cause or suffer or permit any North American Subsidiary to sell, 
any manufacturing plant or other fixed asset if, as a part of the same transaction, the 
Company or any North American Subsidiary shall acquire the right to possession or 
use of such plant or other fixed asset under any lease, agreement, or other arrangement 
which obligates the Company or such North American Subsidiary to pay for such 
possession or use for more than one year from the date of such sale unless either (a) 
the provisions hereinabove set forth . . . shall be fully complied with after (i) giving 
effect to such sale and (ii) adjusting Consolidated Funded Indebtedness of the Com- 
pany and its North American Subsidiaries by adding to each thereof an amount 
equal to the total sales price, or (b) forthwith upon such sale, the Company shall give 
notice of redemption . . . and shall redeem or otherwise acquire and surrender to the 
Trustee for cancellation Debentures . . . of an aggregate principal amount equal to the 
total sales price. . . .* 


A covenant like this one will afford protection to creditors against the con- 
ventional accounting treatment of long-term lease contracts, and the effect of 
that treatment upon the ratios prescribed for the protection of creditors. Con- 
sider again the three balance sheets previously presented for the American 
Machine and Foundry Company. If the preferred stock contract contained a 
covenant prohibiting the incurrence of funded debt without the consent of the 
preferred stockholders unless the ratio of total assets to liabilities was greater 
than 4 to 1 after the sale of bonds was reflected on the balance sheet, the sale 
and leaseback device would have afforded a method for securing new financing 
without the consent of the preferred: The company would not have been able 
to mortgage the plant or sell $3,000,000 of debentures since the ratio of total 
assets to liabilities would drop to 3.87 to 1 on a pro forma basis;37 but the com- 
pany could sell the property for $3,000,000, lease it back for a term of years 
equal in length to that of the proposed bond issue, and insert an option to re- 
purchase the property in the lease.3* By means of the sale and leaseback, the 
company could secure all the benefits of the funding operation, and the only 
difference would be that title to the property would be separated from the 
company temporarily. 


3 Indenture, at 36. 


37 See Balance Sheet C, p. 485 supra. 38 See Balance Sheet B, p. 485 supra. 
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The quoted covenant avoids this result by requiring, in effect, that resort to 
financing by sale and leaseback be had only when the company might incur 
more funded indebtedness as an alternative. But if the business world shows its 
intention to treat the sale and leaseback agreement as a loan for one purpose, 
it ought not to be shocked if the Bureau of Internal Revenue formulated the 
policy of so treating the transaction for tax purposes. Similarly, since manage- 
ment has been willing to permit the treatment of the leaseback as a loan for one 
purpose, an inference may be drawn as to acceptable methods of accounting 
disclosure. The special security clauses in bond indentures stand as condemna- 
tions of the present balance sheet treatment of sale and leaseback transactions. 

Full disclosure of information about leaseback arrangements in the annual 
reports to stockholders will give them the opportunity of making informed 
judgments for themselves. However, since there is no regulating agency with 
the power to prescribe uniform accounting practices for industrial and mer- 
chandising corporations, it is likely that a considerable length of time will pass 
before the needs of investors and creditors will be able to effect adequate 
balance sheet presentation for leaseback arrangements in the annual reports to 
stockholders through the medium of concerted pressure upon corporations by 
the Securities and Exchange Commission, investors’ services, the accounting 
profession and the bar. 


LEGAL BARRIERS CONFRONTING THIRD PARTIES: THE 
PROGRESSIVE PARTY IN ILLINOIS 


Recent events have produced considerable controversy as to whether or not 
statutory provisions in the various states present a serious obstacle to the suc- 
cess of minority political parties.’ To the traditional view that existing statutes 
have a controlling adverse effect? has been opposed the view of a small number 
of political scientists who contend that the purported lack of success of minority 
parties is due, in the main, to factors more deeply imbedded in our political 
structure.’ This latter view seems to have received at least some confirmation 
from the elections of November 1948 in which the newest of the “third parties,” 
the Progressive Party, was able to obtain a place on the ballot in forty-five 
states, but received surprisingly little support. 

Illinois was the scene of the most heated fight with respect to the right of the 
Progressive Party to appear on the ballot. Candidates for offices within Cook 
County were able to secure their places only after protracted litigation in the 
state courts, and candidates for national and state-wide offices were barred al- 


* A tabulation of the statutory provisions governing minor political parties is provided in 
Legal Obstacles to Minority Party Success, 57 Yale L.J. 1276, 1292-97 (1948). 


* Brooks, Political Parties and Electoral Problems 122, 265 (3d ed., 1933); Odegard and 
Helms, American Politics 782 (1938). 


3 Sait, American Parties and Elections 304 (3d ed., 1942). 
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together after a decision by the United States Supreme Court.‘ An examination 
of the legal procedures necessitated by Illinois law which lead to these results 
should illuminate the entire controversy. Several unusual questions of substan- 
tive and procedural law were involved, and many provisions of the Illinois Elec- 
tion Codes were construed for the first time. The United States Supreme Court 
again considered the problem of the extent to which it will, under the Four- 
teenth Amendment, protect civil liberties by interfering with state laws dealing 
with political matters. Furthermore, the litigation was at every stage so colored 
by the political climate in Illinois as to discredit any assumption that the effect 
of minority party legislation can be determined merely by an examination of 
the relevant statutory provisions. And finally, the litigation raises once again 
the questions of the part which minority parties play in the American political 
scheme and of the policy which the courts and legislature should properly adopt 
toward them. 

It is proposed to examine first the legal proceedings centering around the 
efforts of the Progressive Party to become an “established political party” with- 
in Cook County, and then to consider the Party’s efforts to place on the ballot 
the names of its candidates for national and state-wide offices. 


I 


Article 10 of the Illinois Election Code makes a distinction between a “new 
political party” and an “established political party.”’ An established party is re- 


quired to make its nominations through the mechanism of the Primary Act,' 
while a new party must make its nominations by a petition procedure described 
in Article 10. Section 2 of Article 10 provides that in the event the leading can- 
didate of such new party, for any office within any subdivision of the state, shall 
receive more than five per cent of the total vote cast at the next ensuing election 
following the making of such nominations by petition, then that party shall be- 
come an established political party within that subdivision of the state. Having 
become established, the party “shall thereafter nominate its candidates for pub- 
lic offices . . . under the provisions of the laws regulating the nomination of 
candidates of established political parties at primary elections . . . as now or 
hereafter in force.”’? 

Section 2 of Article 10 also states the requirements which the nominating 


petitions for new party candidates must fulfill where the candidacy is for a 
county office: 


4 MacDougall v. Green, 335 U.S. 281 (1948). 


5 Til. Ann. Stat. (Smith-Hurd, 1948) c. 46. Hereinafter referred to as Election Code. 
§ Election Code Art. 7. 


7 Election Code Art. 10, § 2. Any established party will automatically lose its ‘established’ 
status if it (i.e., its leading candidate) fails to get five per cent of the vote cast at a general 
election for state and county officers within the state, county, or congressional district. Elec- 
tion Code Art. 7, § 2. 


i 
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If such new party shall pe 1onned for any district or political subdivision less than 
the entire State, such petition shall be signed by qualified voters equalling in number 
not less than five (5) per cent nor more than t (8) per cent of the number of voters 
who voted at the next preceding general election in such district or political sub- 
division in which such district or political eehieinen voted as a unit for the election 
of officers to serve its respective territorial area. . 


On November 4, 1947, an election was held in Cook County for the purpose 
of electing twenty-one judges to the Superior Court of Cook County. Prior to 
this election the organizers of the Progressive Party had circulated nominating 
petitions within the county and these were accepted by the County Clerk of 
Cook County. No objections to the petitions were filed, and as a result twenty- 
one Progressive Party candidates appeared on the November 4 ballot under 
the appropriate party label.® 

The leading Progressive Party candidate received forty-four per cent of the 
vote cast in the county. His total included over five per cent of the vote cast in 
each of the twelve congressional districts lying wholly within Cook County, in 
the City of Chicago, and in the Chicago Sanitary District. The Progressives be- 
lieved that this constituted them an established political party within Cook 
County and each of the subdivisions thereof, and thereby entitled them to par- 
ticipate in the primary election scheduled for April 13, 1948, for the purpose of 
nominating candidates to be elected in the November elections. 

The Party accordingly prepared to take certain steps consonant with its pre- 
sumed status. Pursuant to provisions of Section 2 of Article 10, the twenty-one 
judicial candidates met immediately following the election and selected persons 
to serve as Ward and Township Committeemen within Cook County, such per- 
sons to be known as The Provisional Cook County Central Committee, having 
the statutory duty of exercising “the powers conferred by law upon any party 
committeeman or committeemen to manage and control the affairs of such new 
political party until the next ensuing primary election at which said new political 
party shall be entitled to nominate and elect any party committeeman or com- 
mitteemen ... under any parts of this Act relating to the organization of 
political parties.” 

Section 10 of Article 7 provides that each candidate whose name appears on 
the primary ballot shall have had filed on his behalf a petition containing the 
signatures of a certain percentage of the “qualified primary electors” of his party 
within the particular district or subdivision in which he is a candidate." The 

* The petition requirements for candidates for state-wide offices are cited in note 65 infra. 

9 If the petitions are in apparent conformity with the statute, and if no objections thereto 
are filed, the petitions shall be deemed valid, and the receiving officer has a mandatory duty to 
certify the names for appearance on the ballot. Election Code Art. 10, § 8. 

% Election Code Art. 10, § 2. 


Thus, a candidate for congressional office must obtain signatures of one-half of one per 
cent of the qualified primary electors in the district. Candidates for county and city offices 
require the same percentages within their respective districts. Candidates for Ward Com- 
mitteemen (who are actually elected and not merely nominated at the primary) require be- 
tween ten and sixteen per cent. Election Code Art. 7, § 10. 
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number of primary electors is determined by the total vote cast for the candi- 
date of such political party who received the highest number of votes in the 
state or subdivision thereof at the last general election.” Section 2 of Article 7 in 
defining a political party entitled to make use of the Act states: “A political 
party, which at the general election for State and County officers then next pre- 
ceding a primary, cast more than 5 per cent of the vote cast in any county, is 
hereby declared to be a political party within the meaning of this Article, within 
the county. . . .”*3 Section 4 of Article 7, however, states that the terms ‘election’ 
or ‘general election’ when used in Article 7 shall not include an election at which 
judges exclusively are elected, unless such definition be inconsistent with the 
context. 

When it affirmatively appeared that certain public officials charged with 
various duties under the Election Code would, in reliance upon the above sec- 
tions of Article 7, refuse to recognize the Progressive Party of Cook County as 
an established party entitled to a ballot in the April primary," and would refuse 
to accept their petitions, the Progressive Party filed a complaint in the Circuit 
Court of Cook County asking for declaratory relief. The complaint, filed Decem- 
ber 3, 1947, named the County Clerk of Cook County and certain other public 
officers as defendants,"s and asked for a declaratory judgment under the Illinois 
Declaratory Judgments Act” to the effect that the Progressive Party was an es- 
tablished political party within Cook County, and that the defendants were each 
under a duty to perform certain acts to the end that the party have a place in 
the primary election of April 13, 1948. 

The plaintiff maintained that the ambiguities of Article 7 and the apparent 
impossibility of meeting its signature requirements deprived it of substantial 
rights to which it was entitled by virtue of having qualified as an established 
political party under Article 10. The Party alleged that an actual controversy 
existed with regard to the interpretation of a statute, and that it would be un- 


% Election Code Art. 7, § 10. 13 Election Code Art. 7, § 2. Italics added. 


*4On November 22 the Progressive Party sent letters to each of several public officials 
charged with duties under the Election Code, requesting clarification of the signature re- 
quirements with regard to the primary election. An answer was received from the Chicago 
Board of Election Commissioners denying that the Progressives were an established political 
party and stating that there was no means by which they could appear on the primary ballot. 
No answers were received from the other defendants. Progressive Party v. Flynn, 400 Ill. 
102, 79 N.E. 2d 516 (1948), Plaintiff’s Abstract of Record at 17-21. Hereinafter referred to as 
Plaintiff’s Abstract. 


«8 Specifically, the other defendants were: the City Clerk of Chicago, charged with certain 
duties with respect to the certificates of nomination for the Municipal Court of Chicago; 
the Secretary of State of Illinois, charged with the duty to receive and certify petitions for 
nomination of representatives in the United States Congress from the twelve congressional 
districts lying wholly within Cook County; and the Chicago Board of Election Commissioners, 
which has the duty of serving as an electoral board to pass upon objections to petitions for 
nomination of Ward Committeemen. The relevant sections of the Election Code are Art. 7, 
§§ 12-17. 


Til. Ann. Stat. (Smith-Hurd, 1948) c. 110, § 181.1. 
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able to obtain a writ of mandamus to compel defendants to act because the time 
for action had not yet arrived. If the plaintiff waited until the defendants had 
actually rejected the primary nominating petitions before taking action, the pri- 
mary would have been held before any adjudication could be obtained.*” 

The defendants, other than the defendant Secretary of State, answered 
jointly, denying that the Progressives were an established political party. They 
also counterclaimed asking for a declaratory judgment declaring that the Pro- 
gressive Party was not an established political party because a judicial election 
is not an election which may be used as the basis of establishing a new party, 
and declaring that the defendants were under a duty not to receive any nomi- 
nating papers.'* The defendant Secretary of State moved to strike the complaint 
and dismiss the suit, alleging that the court was without jurisdiction because all 
questions involved were “political” questions and because the suit was, in sub- 
stance, one against the State in violation of the state’s immunity to suit. He 
also moved to strike the counterclaim of the other defendants.” 

Judgment of the trial court granting a declaratory judgment as requested by 
the defendants was entered on January 16, 1948.7 The Secretary of State’s 
motion to strike the complaint was sustained on the ground that “there is no 
such established political party as the Progressive Party” but was denied on the 
jurisdictional grounds. The Progressives immediately filed notice of appeal 
directly to the Illinois Supreme Court* asking for a reversal of the judgment, 
retroactive to January 26 in order to permit compliance with the filing re- 
quirements. 

On appeal the defendants relied upon two provisions of Article 7 as denying 
to the Progressive Party a right to participate in the April primary: Section 2, 
which defines a political party entitled to use the primary mechanism in terms 
of the vote received at the last general election for state and county officers, and 
Section 10, which defines signature requirements in terms of the number of 
voters at the last general election. Both of these provisions are subject to the 
definitions of “election” and “general election” found in Section 4 of Article 7, 
which specifically exclude elections for judges only. 

In their argument before the Supreme Court, the plaintiffs maintained that 
they had qualified as an established political party within the meaning of Article 
10. The restrictive definition of ‘general election’ found in Article 7 is, by its own 
terms, not applicable to Article 10,” and an examination of the legislative his- 


17 Plaintiff’s Abstract, at 11-12. 19 Tbid., at 33-35. 
8 Thid., at 24-32. *° Tbid., at 35. 


** Direct appeal to the State Supreme Court is a matter of right where a franchise or a 
constitutional question is involved. Ill. Ann. Stat. (Smith-Hurd, 1948) c. 110, § 199. 


™ Consequently the definition of “general election” applicable to Article 10 is that found in 
Article 1, § 3 of the Election Code: ‘‘ ‘General election’ means a regular election for the choice 
of a national, state, judicial, district, or county officer.” “Regular election” was defined in 
Elder v. Quilici, 309 Ill. App. 466, 468, 33 N.E. 2d 492, 494 (1941), as one which recurs at 
Stated intervals as fixed by law. 
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tory of the latter article reveals no intention to exclude judicial elections from 
that category of elections which could be used as the basis for establishing a new 
party.** But of greater importance was the fact that the restrictive definition 
of “general election” found in Section 4 of Article 7, was added asan amendment 
in 1936 for the sole purpose of permitting coalition judicial tickets in Cook 
County under the Democratic Party label without thereby depriving the Re- 
publican Party of its status as an established political party in Cook County. 
Any doubt as to the actual purpose of the amendment is removed by the emer- 
gency clause attached to the bill itself which unequivocally states the reason 
for its passage.*s 

The plaintiffs then argued that while there was an apparent conflict between 
Articles 7 and 10 as to the definition of an established political party, in fact 
the definition found in Section 2 of Article 10, is the only one applicable to the 
establishment of a new party. The definition in Article 7 is relevant only with 
regard to the conditions under which an established party may become dis- 
established. In other words, it sets up the standards which an already established 
party must maintain.” Thus, the legislature intended that a new party might 
become established at any election, but could lose that status only by failing to 
receive the required percentage of votes at an election other than one for judges 
exclusively .?7 

The defendants (other than the defendant Secretary of State) moved to 
transfer the cause to the Appellate Court on the grounds that neither a franchise 


nor a constitutional question was involved, but merely the construction of a 
statute. In their answer on the merits, the defendants contended that the Pro- 
gressives simply did not meet the requirements of Article 7 because they had 
not received five per cent of the vote at the last general election within the 
meaning of that Article. They maintained that where the words of a statute 
are clear the legislative intent is not to be examined, and that here there was 
really no ambiguity. Article 10, they said, must be read in conjunction with 


3 Progressive Party v. Flynn, 400 Ill. 102, 79 N.E. 2d 516 (1948), appellant’s brief, at 
21-29. 

4 Proclamation of the Governor, House Journal, soth Gen. Assembly, 3d Spec. Sess. 
at 4. 

#5 Tll. L. (1936), soth Gen. Assembly, 3d Spec. Sess., at 9. 

*6 Appellant’s brief, at 40. 


*7 Appellant further argued that if Article 7 be construed so as to deprive the Progressive 
Party of the right to participate in the primary even though it had qualified as an estab- 
lished political party under Article 10, then appellant was being deprived of constitutional 
rights. The right to nominate and vote for candidates of one’s own choosing was alleged to be a 
right reserved to the people by the Ninth and Tenth Amendments to the United States Consti- 
tution, and the primary election, in which candidates for the United States Congress are in- 
volved, is an election within the meaning of Sections 2 and 4 of Article I. Consequently the 
fact that Article 7 discriminates against voters desiring to form a new party and in favor of 
established parties makes it violative of the equal protection and due process clauses of the 
Fourteenth Amendment. Progressive Party v. Flynn, 400 IIl. > aes 79 N.E. ad 516 (1948), 
appellant’s brief, at 51. 
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Article 7, and when that is done the result is to remove judicial elections from 
the category of elections at which new political parties can become established.” 
They alleged, furthermore, that this was neither an unreasonable nor unconsti- 
tutional impairment of the franchise: A party might still become established at 
the bi-annual congressional elections, or in any case could get on the November 
ballot via the petition method of Article 10. 

The defendant Secretary of State, acting through the Attorney General, filed 
a brief asking for affirmance of the trial court’s decision granting his motion to 
strike the complaint. The Attorney General argued that equity had no jurisdic- 
tion to enjoin, control, or interfere with elections, or to determine political issues 
or protect political rights. Moreover, he urged, a declaratory judgment is similar 
to injunction, not to mandamus, and hence is not an appropriate means for the 
protection of political rights. 

The decision in Progressive Party v. Flynn** was handed down on April 7, 
1948, six days before the scheduled primary. The defendants’ motion to transfer 
to the Appellate Court was denied, and the court then adjudged the Progres- 
sive Party to be an established political party in Cook County, stating: “This 
amendment (i.e., the definition found in Article 7, Section 4) does not apply 
and was not intended to apply to a political party entitled to nominate because 
it became such as a result of provision of section 2 of article 10.”* No opinion 
as to the efficacy or character of consequential relief was given. 

Pursuant to this mandate the Circuit Court set aside its order of January 
16 and declared that the Progressive Party had the right to nominate candi- 
dates in the primary. But on April 9 the Circuit Court orally denied a motion 
of the Progressive Party asking for an order requiring the defendants to print 
appropriate ballots. On April 12 a written order to the same effect was issued, 
the court judicially noticing that it would be physically impossible to comply 
in time.” 

After the primary election, the Progressive Party found itself in an unenvi- 
able position with respect to its prospects of placing candidates on the ballot in 

* Ibid., appellee’s brief, at 20. 

*” This provided appellants with an opportunity to lecture the Attorney General on the 
powers of a court of equity and the nature of a declaratory judgment. A declaratory judgment 
is, of course, a proceeding sui generis, and consequently the alleged limitations on the powers 
of a court of equity are irrelevant. Borchard, Declaratory Judgments 239-40 (2d ed., 1941). 
In any event, equity is concerned with coercive remedies, and a declaration of rights is all 
that was sought here, although paragraph (3) of the Illinois Declaratory Judgments Act, note 
16 supra, does authorize application for further remedies where necessary. Declaratory judg- 
ment is a particularly appropriate means for the enforcement of political rights. Borchard, 
Supra, at 868. Appellants further contended that the often stated proposition that equity has 
no jurisdiction to enforce political rights is not a correct statement of the law. See note 89 


infra; Progressive Party v. Flynn, 400 Ill. 102, 79 N.E. 2d 516 (1948), appellant’s reply brief, 
at 7-22. 


3° 400 II]. 102, 79 N.E. ad 516 (1948). 3* Thid., at 521. 


3 Progressive Party v. Flynn, 82 N.E. ad 476 (Ill., 1948), Defendants’ Flynn, et al., Abstract 
of Record, at 41. Hereinafter referred to as Defendants’ Abstract. 
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November. Having been declared to be an established political party in Cook 
County there was no longer available to it the method of nomination by petition 
prescribed in Article 10 of the Election Code.*? On the other hand, it had been 
unable, through no fault of its own, to take advantage of the only other avail- 
able mechanism of nomination—the primary election. It sought for some meth- 
od of getting on the November ballot and decided to make use of the provisions 
for the filling of vacancies in nominations found in Section 61 of Article 7.5 
Accordingly, the Managing Committee of the Party and various subcommittees 
appointed by it selected candidates for the offices within Cook County and sub- 
divisions thereof. Certificates of nomination and statements of candidacy were 
presented to the appropriate public officials, who declined to accept them. The 
Party, relying on the decision in Progressive Party v. Flynn, twice petitioned the 
State Supreme Court, requesting that Court to exercise its original jurisdiction 
in mandamus to compel the officials to receive the certificates. In each case the 
Supreme Court, without opinion, declined to act, presumably because it felt 
that certain factual questions were involved which should be determined by a 
lower court. 

The Progressives on May 28 petitioned the Circuit Court of Cook County 
for an order directing the various defendants to show cause why further relief 
in the nature of mandamus compelling the defendants to accept the nominating 
papers that had been tendered for the various “vacant” offices should not be 
granted.35 This action was predicated upon paragraph (3) of the Declaratory 
Judgments Act, which makes provision for further remedies of a coercive nature 
where necessary.*° 

The petitioner alleged that respondent’s refusal to act effectively deprived it 
of its rights as an established political party in Cook County and deprived its 
members of their franchise.’7 The defendant Secretary of State filed a motion 
to strike the petition®* and the other defendants did likewise,3* alleging that 
there can be no vacancy in a nomination until a nomination has been made, 
and that even if such vacancy did exist the Managing Committee would be 


33 Art. 10, § 1 provides: “‘[NJo nominations . . . may be made under the provisions of this 
Article 10 by any established political party which at the general election next preceding, polled 
more than five (5) per cent of the vote cast . . . in the electoral district for which the nomina- 
tion is made. . . .” The decision in Progressive Party v. Flynn, 400 Ill. 102, 79 N.E. 2d 516 
(1948), had established that the judicial election of November 1947 was a general election. 


34“Tn case a candidate who has been nominated under the provisions of this Article 7 shall 
die before election . . . or should the nomination for any other reason become vacant, the 
managing committee . . . of the respective political party for the territorial area in which such 
vacancy occurs, shall nominate a candidate or candidates of the respective party to fill such 
vacancies on the ticket.” Art. 8, § 17 contains a similar provision applicable to candidates for 
the state legislature, and such candidates were nominated by Progressive Party Committee- 
men. 


38 Defendants’ Abstract, at 41. 
*Tll. Ann. Stat. (Smith-Hurd, 1948) c. 110, § 181.1(3). 38 Thid., at 60. 
37 Defendants’ Abstract, at 57. 39 Thid., at 61. 
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powerless to fill it since the statutory authority of that Committee had expired 
with the April primary. 

The final order of the Circuit Court issued on June 8 accepted in substance 
petitioner’s contentions and authorized them to place names on the November 
ballot by virtue of the vacancy provisions of Section 61 of Article 7 and Section 
17 of Article 8.*° Each of the defendants was separately ordered to perform all 
of the acts within the scope of his authority to the end that Progressive Party 
candidates might appear on the Cook County ballot in November. The respond- 
ents (other than the Secretary of State) immediately filed an appeal to the Ap- 
pellate Court asking for reversal. At the same time, the Attorney General, pur- 
portedly acting on behalf of the Secretary of State, appealed directly to the 
State Supreme Court, also asking for reversal. The Progressive Party filed a 
cross appeal in the Supreme Court asking that certain language of the trial court 
be amended so as to remove the possibility of future uncertainty. 

At this stage of the proceedings Attorney General George F. Barrett parted 
company with his statutory client, Secretary of State Edward J. Barrett. Secre- 
tary Barrett requested that he be permitted to join the other defendants in the 
Appellate Court proceedings, and entered his appearance there pro se.“ The 
Attorney General, nevertheless, insisted upon his exclusive right to “defend” 
the Secretary of State and proceeded to file briefs and arguments in his behalf 
in the Supreme Court.# 

The rather unusual situation which followed from the difference of opinion 
between the two state officers is explainable only in light of Illinois politics. At 
the time of the action, all of the state officials including the Attorney General 
were members of the Republican Party. The one exception was the Secretary 
of State, a Democrat. The Cook County defendants were for the most part 
Democratic. During the summer it became apparent to the Republicans that 
the presence of the Progressive Party on the ballot would serve to draw voting 
strength away from the Democrats, a result to which they would hardly be 
averse. The Democrats, however, had equally good reason to wish the Progres- 
sives kept off the ballot.* 

# Tbid., at 64. The accompanying oral opinion indicates that the court’s decision was predi- 
cated less upon the actual merits of the statutory construction argument than upon general 
equitable principles. ‘The time element alone prevented the party from appearing on the 
ballot at the primary. To hold that they were not able to nominate by their party machinery 
would be to state that they were given a right without a remedy.” Ibid., at 103. 

* Thid., at 88. 


# It should be noted that the duties which the petitioner was seeking to compel the various 
defendants to perform were separate and distinct from one another, and the trial court’s order 
had been directed to each of the defendants individually. The Secretary of State had statutory 
duties only with respect to candidates for Congress and for Representatives in the General 
Assembly. Hence there was nothing to prevent the Secretary of State from conducting his suit 
apart from the other defendants. 

43 The actual results of the November 2 elections indicate that the Republican hopes and 
the Democratic fears were in vain. All Democratic candidates for state offices won by such 
large margins that it is extremely unlikely that the presence of Progressive Party candidates 
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Following the Circuit Court’s order of June 8, the Progressives were natural- 
ly desirous of obtaining a final adjudication by the State Supreme Court in 
order to avoid any difficulties which might arise from the physical impossibility 
of printing ballots in a short time. The Attorney General was quite willing to 
concur with this objective. The other respondents (including the Secretary of 
State appearing pro se) maintained that no constitutional issue or franchise was 
involved in this appeal, and consequently the Supreme Court had no jurisdic- 
tion on direct review. 

On July 1, the defendant-appellants in the Appellate Court moved that 
court for an order of supersedeas, and on July 19, after argument, the motion 
was granted and the Notice of Appeal made to serve as a supersedeas suspend- 
ing execution of the trial court’s judgment.“* At the same time, appellee ap- 
peared specially in the Appellate Court and moved to transfer the cause to the 
Supreme Court, arguing that the Appellate Court had no jurisdiction over the 
cause. After denial of this motion, the Party filed a motion in the Supreme Court 
asking for leave to file a petition for that Court’s auxiliary process to compel 
transfer of the cause and for expunction of the supersedeas. 

The motion was granted on August 19 and the petition immediately filed. 
The Progressives maintained that the appeal did involve both a franchise and 
constitutional issues and hence the Supreme Court had exclusive jurisdiction. 
Consequently the supersedeas issued by the Appellate Court would be coram 
non judice and void. The Attorney General, still purportedly acting for the Sec- 
retary of State, answered the petition and strongly supported it, devoting con- 
siderable attention to justifying his rather unusual status in the proceedings.” 

The other defendants appeared specially in the Supreme Court to contest 


on the ballot would have altered the result even if all their votes had been drawn from the 
Democratic ticket. See Official Vote of the State of Illinois Cast at the General Election 
November 2, 1948 (Office of the Secretary of State, Springfield). 


4 Til. Ann. Stat. (Smith-Hurd, 1948) c. 110, § 206(3). 


45 The Progressive Party’s petition for a rule to show cause had alleged that a refusal to 
place the party on the ballot would deprive its members of constitutional rights guaranteed 
by Article Il, § 4, and the Fourteenth Amendment to the United States Constitution, and 
Article II, §§ 2, 18, 19 of the Illinois Constitution. Defendants’ Abstract, at 57. 


#“(Whhile the Attorney General represents the Secretary of State in his official capacity 
and is indeed his only advisor and sole legal representative in the courts and elsewhere, he is 
under no duty whatsoever to assist such public official in concealing from this Court the situa- 
tion relating to its jurisdiction or that of the Appellate Court, and, on the contrary, as the chief 
law officer of the people and as an officer of this Court, he is under a duty to the people of the 
State of Illinois and to this Court to present the considerations which lead him irresistibly to the 
conclusions that, a franchise and constitutional questions necessary (sic) being involved, this 
Court has exclusive jurisdiction. ...” (italics in original). Progressive Party v. Flynn, 82 
N.E. 2d 476 (Ill., 1948), Answer of Defendant E. J. Barrett, Secretary of State, by George F. 
Barrett, Attorney General, at 5. For further discussion of the manner in which the Attorney 
General has performed his duty to the People of Illinois, see Katz, An Open Letter to the 
Attorney General of Illinois, 15 Univ. Chi. L. Rev. 251 (1948); editorials in the St. Louis Post- 
Dispatch: p. 2B, col. 3 (Oct. 7, 1948); p. 2C, col. 3 (Oct. 22, 1948); p. 2C, Col. 2 (Oct. 24, 1948); 
p. 2B, col. 3 (Oct. 25, 1948); p. 2C, col. 2 (Oct. 27, 1948). 
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the petition, and argued that no constitutional question was presented for re- 
view inasmuch as the final order of the trial court had been rendered on other 
issues—namely, the construction of the vacancy provisions of the Election Code. 
Nor is a franchise involved, they contended, since the case does not concern the 
right to vote but merely the regulation of the manner in which the vote is to be 
cast.47 

The Supreme Court granted the petition of the Progressives on Septem- 
ber 7. The supersedeas was expunged and the entire cause transferred to the 
Supreme Court. With all parties face to face at last, briefs were filed and argu- 
ment completed shortly thereafter. Since no decision was rendered by the court 
prior to the election, the ruling of the Circuit Court remained in effect and the 
Progressive Party was able to appear on the November ballot in Cook County.“ 
On November 18 the Illinois Supreme Court affirmed the judgment of the 
Circuit Court, holding that the Progressives were entitled to make use of the 
vacancy provisions of the Election Code because any existing office without an 
incumbent is vacant. “There is no basis for the distinction that [the word ‘va- 
cancy’] applies only to an office vacated by death, resignation or otherwise.’’4 
Furthermore, the court held that the Managing Committees of the Party did 
have authority to fill the vacancies. 

The brief filed by the Attorney General on behalf of the Secretary of State 
raises an important question. The Attorney General listed twelve “errors relied 
upon by Edward J. Barrett, Secretary of State’’s* and proceeded to set forth 
the arguments in favor of each. But in each case he concluded that the argu- 
ments were untenable as a matter of law and ought to be rejected. The conclu- 
sion of the Attorney General’s brief is worthy of quotation in full:* 


The Attorney General having, as attorney for Edward J. Barrett, Secretary of 
State, herewith presented every possible ground for reversal which could be urged by 
said appellant, but, under his higher, greater, and paramount duty to the people, having 
as attorney for the people of the State of Illinois, likewise presented the contrary 
considerations which lead him irresistibly to the conclusions that the plaintiffs were 
and are entitled to all of the relief which they sought and were granted below and that 
the order of the trial court, from which this appeal has been prosecuted, was and is 
wholly without error;—prays that this Honorable Court consider the matters and things 
raised by this appeal and affirm the judgment below. 


47 Defendants’ Reply to Petition, at 7-16. 

# Following the expunction of the supersedeas by the Supreme Court, the defendant 
County Clerk reluctantly conceded that he would place the Progressives on the Cook County 
ballot, reportedly commenting: ‘I’m not going to jail for anybody.” Chicago Sun-Times, p. 2, 
col. 3 (A.M. ed., Sept. 8, 1948). 

4 Progressive Party v. Flynn, 82 N.E. 2d 476, 481 (Ill., 1948). 

5° Brief for Attorney General as Attorney for Secretary of State, at 17. 

5t Thid., at 46. 

8 Koxo: Now, as my Solicitor, how do you advise me to deal with this difficulty? 

Poon-Bau: Oh, as your Solicitor, I should have no hesitation in saying ‘‘chance it—.” 
Koxo: Thank’you, I will. 
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The other defendants (including the Attorney General’s client, the Secretary 
of State) professed astonishment at this course. They were unable to under- 
stand how a new client—namely, the People of the State of Illinois—had sud- 
denly made an appearance in the proceedings, and they filed a formal objection 
to the tactics of the Attorney General “which seriously prejudiced their cause.”’s3 
They further urged that the Attorney General by now asking for affirmance had 
abandoned his appeal and consequently should have no standing in the case at 
all. This argument was summarily rejected by the Illinois court on the ground 
that once jurisdiction had attached to the court it could not be divested by a 
concession of one of the parties concerning the rights of the other.54 But in 
adopting this view the court stressed the fact that the other defendants had 
failed to cite any authority in support of their contentions. 

Proceedings in which the Attorney General presents the arguments for both 
parties, while unusual, are not unprecedented.5s What was unique in the instant 
case was the fact that the arguments of both sides were presented in the same 
brief. Apparently the Attorney General felt it necessary to set forth the argu- 
ments for reversal, arguments which he rejected, in order to avoid the conse- 
quences of those decisions which hold that an appeal is abandoned where the 
appellant presents no argument in its support, or appears only as respondent.* 
On the other hand, there is more authority for the proposition that where the 
Attorney General is confronted by conflicting duties he must perform only that 
duty which is most in accord with the public interest.57 In the instant case it 
would seem that his duty to his statutory client was paramount since the argu- 
ments on behalf of the Progressives were to be presented to the court in any 


Poox-Bau: If it were not that, as Lord Chief Justice, I am bound to see that the law 
isn’t violated. 

Koxo: I see. Come over here where the Chief Justice can’t hear us. Now, then, as First 
Lord of the Treasury? 

Poo-Bau: Of course, as First Lord of the Treasury, I could propose a special vote that 
would cover all expenses, if it were not that, as Leader of the Opposition, it would be my duty 
to resist it, tooth and nail. Or, as Paymaster-General, I could so cook the accounts that, as 
Lord High Auditor, I should never discover the fraud. But then, as Archbishop of Titipu, it 
would be my duty to denounce my dishonesty and give myself into my own custody as First 
Commissioner of Police. 

Koxo: That’s extremely awkward. 

Gilbert and Sullivan, The Mikado, Act I. 


53 Defendants’ Reply to Petition, at 20-22. 
54 Progressive Party v. Flynn, 82 N.E. 2d 476, 480 (Ill., 1948). 


55 See Reiter v. Wallgren, 28 Wash. 2d 872, 184 P. 2d 571, 575 (1947); cf. Attorney General 
v. Hunt, 59 Ariz. 256, 258, 126 P. 2d 303, 304 (1942), vacated on rehearing 59 Ariz. 312, 127 P. 
ad 130 (1942). 


56 Hilmes v. Moon, 168 Wash. 222, 11 P. 2d 253 (1932); Fields v. Sanders, 29 Calif. 2d 834, 
180 P. 2d 684 (1947). 


5? Marsh v. Aljoe, 41 Wyo. 119, 282 Pac. 1055 (1929); Attorney General v. State Board of 
Equalization, 140 Wash. 433, 249 Pac. 996 (1926); Frohmiller v. Hendrix, 59 Ariz. 184, 124 
P. 2d 768 (1942). 
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event by their own counsel.s* Certainly this should be the case where no formal 
demand has been made upon the Attorney General for his services on behalf of 
the people. 

In Illinois, the Attorney General is the sole representative of state officials.® 
That being the case, it is usually held that any state official who disagrees with 
the manner in which the Attorney General is conducting his defense may con- 
duct his own defense, provided that no additional expense is thereby caused the 
state.” Under such circumstances the Attorney General should not be permitted 
to carry on a separate defense in the name of the official.” 

Several conclusions may be drawn from this examination of the course of Pro- 
gressive Party litigation in Illinois which would seem to have general applica- 
tion to any statutory provisions respecting minority political parties. Most ob- 
vious is the fact that “politics” must inevitably play a large role in the proceed- 
ings. Since the public officials representing the state will always be members of 
one or the other major party, the strategic decisions, including the choice of 
dilatory tactics, will be made not merely with a view toward winning the case 
itself but rather in the light of their effect upon that party’s chances of winning 
the election. The difficulty is somewhat ameliorated by the fact that the two 
major parties may have divergent views toward the presence of a new party, but 
in any event the interests of the public and of the new party as well, are likely to 
be lost sight of in the process. 

Secondly, this litigation, as well as the subsequent Progressive Party case in 


the federal courts, discussed hereafter, clearly emphasizes the importance of the 
time element in this type of proceeding. No cause of action can accrue to the 
new party until it appears that an effort will be made to keep it off the ballot, 
and this will necessarily be very near election time. Once the election has passed, 
the party is in a position only to claim damages for deprivation of the right to 
vote, at best a small consolation.® 


58 Marsh v. Aljoe, 41 Wyo. 119, 282 Pac. 1055 (1929); cf. Reiter v. Wallgren, 28 Wash. 2d 
872, 184 P. ad 571 (1947). 


59 Reiter v. Wallgren, 28 Wash. 2d 872, 184 P. 2d 571 (1947). But cf. Attorney General v. 
State Board of Equalization, 140 Wash. 433, 249 Pac. 996 (1926) (Attorney General’s para- 
mount duty is the protection of the interests of the people, and where he is cognizant of viola- 
tions by a state officer his duty is to obstruct and not assist). 


Se Fergus v. Russell, 270 Ill. 304, 337, 110 N.E. 130, 145 (1915). 


6 Frohmiller v. Hendrix, 59 Ariz. 184, 124 P. 2d 768 (1942); Amerland v. Hagen, 44 N.D. 
306, 175 N.W. 372 (1919); see Piccirilli Bros. v. Lewis, 282 Penn. 328, 336, 127 Atl. 832, 835 
(1925) (may employ private counsel at own expense to present views but such counsel may 
not appear of record) 

* Frohmiller v. Hendrix, 59 Ariz. 184, 124 P. 2d 768 (1942); Amerland v. Hagen, 44 N.D. 
306, 175 N.W. 372 (1919). 


63 See Blackman v. Stone, 17 F. Supp. 102 (IIl., 1936), vacated on ground of mootness 300 
U.S. 641 (1936). In later proceedings for damages for deprivation of the right to vote, the con- 
stitutional question was for the first time considered on the merits and then only by way of 
dictum. Blackman v. Stone, ror F. 2d 500 (C.C.A. 7th, 1939). 
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Of even greater importance, perhaps, these proceedings emphasize the fact 
that statutory provisions relating to new parties, because used so seldom, are 
likely to be difficult to handle when the occasion does arise, and may even pre- 
sent unforeseen contradictions. At the very least, they will provide the defend- 
ants with many opportunities to employ procedural moves of a dilatory nature. 
Since time is always working strongly against the minority party, it is impor- 
tant that a clear-cut interpretation of the statute be had in advance of any at- 
tempt to make use of it. Yet this is impossible, even where a declaratory judg- 
ment act is in effect, and the only remedy appears to be good draftsmanship, an 
attribute notably lacking in many state legislatures. Finally, these cases definite- 
ly sanction the use of the declaratory judgment as a device for the determina- 
tion of political and constitutional questions, thus making available the only 
means by which a new party can even hope to surmount the obstacles presented 
by the shortness of time.® 


II 


Concurrent with the Cook County litigation the Progressive Party began its 
efforts for a state-wide place on the ballot and for the opportunity to run candi- 
dates for President, Vice-President, United States Senator, and for all state- 
wide offices.** During the summer the party circulated petitions bearing the 
names of twenty-eight presidential electors and candidates for various state- 
wide offices, and filed them in accordance with the statute, which requires a 
total of twenty-five thousand signatures including at least two hundred from 


each of fifty counties. Objections were presented, and in accordance with Arti- 
cle 10, Section 10 of the Election Code, the State Officers Electoral Board met 


%4 Certain language of Justice Frankfurter in Colegrove v. Green, 328 U.S. 549 (1946), 
indicated that a declaratory judgment would be proper only in a case where an injunction 
could be had. See Applicability of Limitations on the Use of the Injunction in Constitutional 
Litigation to the Federal Declaratory Judgment, 35 Calif. L. Rev. 252 (1947); Need for In- 
junctive Relief as Prerequisite for Granting Declaratory Judgment, 56 Yale L.J. 139 (1946). 
MacDougall v. Green, 335 U.S. 281 (1948), indicates that the Supreme Court has now aban- 
doned that proposition. However, the case is not conclusive since injunctive relief was re- 
quested along with the declaratory judgment. 


6s The applicable portions of the Election Code are the following: Art. 10, § 2: “{AJnd if 
such new political party shall be formed for the entire state, [the petitions] shall be signed by 
not less than twenty five thousand (25,000) qualified voters: Provided, that included in the 
aggregate total . . . are the signatures of two hundred (200) qualified voters from each of at 
least fifty (50) counties within the State.” Art. 10, § 4 provides that the signers of petitions 
must be registered voters who have not voted at a primary held to nominate candidates for any 
of the offices to which the petition is applicable. Art. 10, §§ 6, 8 state that the petitions are 
to be presented to the State Certifying Board, consisting of the Governor, Secretary of State, 
and State Auditor, and shall be deemed valid unless objected to by any legal voter within five 
days after the last day for filing. Art. 10, §§ 9, 10 provide a procedure for the hearing of objec- 
tions to petitions. The Secretary of State, Auditor of Public Accounts, and Attorney General 
shall constitute themselves as the State Officers Electoral Board to hear and pass upon objec- 
tions. In the event that any of these members are also candidates for the offices in question, 
they shall be replaced by Justices of the State Supreme Court. The Electoral Board is invested 
with the power to subpoena records, compel testimony, and administer oaths. 
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in the Capitol Building at Springfield on August 26 to conduct hearings on the 
petitions. 

In the course of the hearings the objectors conceded that the petitions con- 
tained over twenty-five thousand valid signatures and that the two-hundred- 
signature requirement had been satisfied in forty-one of the necessary fifty 
counties. They conceded that the petitions lacked only a total of from eighty- 
three to one hundred and ten signatures, distributed among nine counties. The 
Progressive Party maintained that the objectors had failed to prove that the 
requirements were not satisfied in sixty-two counties.” 

On August 31 the Board issued its decision, finding as a matter of fact that 
the petitions did not bear two hundred valid signatures from each of fifty coun- 
ties, and hence the Progressive Party was not entitled to have its candidates ap- 
pear on the November ballot outside of Cook County. Subsequently, on Sep- 


Since the Progressives were running candidates for Secretary of State and Attorney 
General, those two officers retired from the Electoral Board and were replaced by Justices 
Gunn and Wilson of the Illinois Supreme Court. The third member of the Board was the State 
Auditor. But before the composition of the Electoral Board was finally determined there took 
place a ludicrous series of maneuvers which well illustrates the atmosphere in which the entire 
litigation was conducted. Although the Electoral Board is presumably an impartial fact- 
finding body, the Democrats were keenly desirous of constituting a majority, and the Republi- 
cans and Progressives were equally anxious to have a Republican majority. Originally, the 
Progressives had nominated candidates for Secretary of State and for Attorney General, thus 
disqualifying the incumbents of these offices from sitting on the board. At 5 o’clock on August 
21, the last day upon which a candidate was permitted to withdraw, the Progressive candi- 
date for Secretary of State suddenly withdrew from the contest. This would have permitted the 
Democratic Secretary of State, E. J. Barrett, to resume his place on the board, while at the 
same time it would be too late for the Progressives to withdraw their candidate for Attorney 
General in order to permit Republican G. F. Barrett to return. The Progressives instead 
nominated a new candidate for Secretary of State under the vacancy provisions of Art. 10, 
§§ 11 and 12 of the Election Code, and the certificate of nomination was promptly signed by 
the two Republican certifying officers, the Governor and State Auditor. The third certifying 
officer, Secretary of State Barrett, refused to sign the certificate, claiming that it was legally im- 
possible to fill the vacancy. MacDougall v. Green, 80 F. Supp. 725 (Ill., 1948), Complaint, 
exhibit B. The Progressives then obtained a restraining order from the Sangamon County 
(Springfield) Circuit Court, forbidding Barrett to sit on the Board. This was followed by a 
permanent injunction having the force of mandamus. Justice Gunn replaced Barrett, but the 
latter still failed to sign the nominating certificate. After the issuance of an impounding order, 
the Secretary ‘‘lost” the certificate and it was never recovered. The Progressives then made an 
unsuccessul attempt to have the Secretary jailed for contempt. MacDougall v. Green, ibid., 
Complaint, exhibit C. 

% Detailed statistics of the respective contentions will be found in MacDougall v. Green, 
80 F. Supp. 725 (Ill., 1948), Complaint, exhibits E and F. Most of the discrepancies arose from 
the fact that signers of the petitions were later discovered to have voted at the primary or to be 
unregistered and hence disqualified. The Progressives were, of course, unable to obtain new 
signatures to replace those disqualified since the deadline for filing of petitions, seventy-eight 
days before the general election, had already passed. Election Code Art. 10, § 6 (Supp., 1948). 

* MacDougall v. Green, 80 F. Supp. 725 (Ill., 1948), Complaint, exhibit D. The Election 
Code makes no provision for appeal from the decision of the Electoral Board. The Progressive 
Party might conceivably have chosen to carry on their fight along the line that there is a 
constitutional right to judicial review of the Board’s decision. Apart from other considerations, 
the shortness of time remaining until the election made this course impractical. Only questions 
of fact were involved in the Board’s decision, and no court would be likely to upset the findings 
of fact when'two Justices of the State Supreme Court were sitting on that board. 
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tember 13 and September 23, the Progressive Party made two separate mo- 
tions in the State Supreme Court to obtain leave to file petitions for mandamus 
in that Court. They sought to obtain an adjudication of the constitutionality 
of the 1935 Amendment to Section 2 of Article 10 of the Election Code which 
provides for the geographical distribution of signatures, and in each case the 
motion was denied without opinion. The Party did not attempt to obtain certi- 
orari from the United States Supreme Court to review these rulings in view of 
that Court’s decision in White v. Ragen, but instead on September 24 filed a 
complaint in the United States District Court asking for a declaratory judgment 
and injunctive relief. The three state officers who, under Section 6 of Article 10, 
were charged with the duty of certifying the names of candidates were named 
as defendants together with various county and municipal election officials.” 

The plaintiff alleged that the 1935 Amendment which added the signature 
distribution requirement to the then existing provisions for nominations by the 
petition method” was unconstitutional as constituting an arbitrary, unreason- 
able, and discriminatory restriction on the right of qualified voters to nominate 
and vote for candidates of their own choice, in violation of Sections 2 and 4 of 
Article I, and Amendment XIV of the United States Constitution, and Article 
II, Section 18 of the Illinois Constitution. 

The jurisdiction of the District Court was predicated upon Section 1343(3) of 
the new Judicial Code.” The cause was heard in Chicago by a three-judge Dis- 
trict Court under authority of Section 2281 of the Judicial Code, and a decision 
rendered on October 11 denying the motion for an interlocutory injunction 
and dismissing the complaint on the grounds that the 1935 Amendment was not 
repugnant to the United States or Illinois constitutions.” 

Direct appeal to the Supreme Court is a matter of right where a three-judge 
District Court is involved.”4 That Court, in view of the imminence of the elec- 
tion, granted appellant’s motion to advance and expedite the hearing. Briefs 
were submitted, oral argument heard on October 18, and a decision handed 
down on October 21,5 a remarkable example of the Court’s willingness to ac- 


% 324 U.S. 760 (1945). 


7 The three members of the State Officers Electoral Board, the body which had invalidated 
the nominating petitions, were not named as defendants since no relief was requested against 


them. MacDougall v. Green, 335 U.S. 281 (1948), Appellant’s Supplemental Memorandum 
at 2. 


™ Election Code Art. 10, § 2. If this amendment had been invalidated the Election Code 
would have remained in effect as it was before 1935—that is, without the signature distribu- 
tion requirements but with the same overall signature requirements. Cf. Rippinger v. Niederst, 
317 Ill. 264, 272, 148 N.E. 7, 10 (1925); People v. Butler Street Foundry, 201 Ill. 236, 257, 
66 N.E. 349, 356 (1903). 

™“*The District Court shall have original jurisdiction of any civil action. . . . (3) To re- 
dress the deprivation under color of any State law, statute . . . or usage, of any right, privilege 
or immunity secured by the Constitution of the United States... .” 28 U.S.C.A. § 1343(3) 
(Supp., 1948). 

73 MacDougall v. Green, 80 F. Supp. 725 (Ill., 1948). 


% 28 U.S.C.A. § 1253 (Supp., 1948). 78 MacDougall v. Green, 335 U.S. 281 (1948). 
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commodate itself to the requirements of an emergency situation. The appellant 
argued that in view of the short time remaining until the election all conceivably 
effective state remedies had been exhausted, but that in any event a preliminary 
expedition to the state courts was not required.” In support of their contention 
that the statute was arbitrary and unreasonable, the Progressives pointed out 
that the forty-one counties in which the petitions were admittedly valid con- 
tained eighty per cent of the state’s population. Yet even if all the inhabitants 
thereof desired to form a new party, they could not do so. Eighty-seven per cent 
of the population residing in the forty-nine most populous counties could not do 
so. On the other hand, the thirteen per cent of the population residing in the 
fifty least populous counties would be able to establish a new party.”’ It was 


pointed out that a geographical distribution requirement exists nowhere else in 
Illinois election law. 


The appellant contended that the law discriminated in a twofold manner: 
against the voters in the more populous counties and in favor of those in less 
populous areas, and against those voters who wish to form a new party and in 
favor of members of established parties who are subject to no geographical dis- 
tribution requirements. Furthermore, it was argued, this discrimination fits into 
the general pattern of political power in Illinois—a pattern of downstate con- 
trol—evidenced most conspicuously in the long fight over reapportionment.” 

The Progressives contended that the 1935 Amendment violated the privileges 
and immunities clause of the Fourteenth Amendment as follows:’? The right to 
vote for federal officers is a right protected by the United States Constitution.** 
Where a primary is an integral part of the electoral process it is protected by the 
Constitution.** The right to nominate candidates for federal office by primary 
is an integral part of the electoral process.** Nomination by petition is analogous 
to nomination by primary and issorecognized in the Illinois Election Code. There- 
fore, the right to nominate federal officers by petition is protected by the United 
States Constitution. The Illinois statute in question is an abridgment of that 
right since it deprives even a majority of qualified voters of the opportunity to 
nominate candidates by petition unless they meet the distribution requirements. 
Moreover, because of the discrimination described above, the statute also vio- 
lates the equal protection clause just as did the “white primary” laws struck 


% Citing Lane v. Wilson, 307 U.S. 268, 274 (1939). 

77 Appellant’s brief, at 24. 

78 See Colegrove v. Green, 328 U.S. 549 (1946), noted in 56 Yale L.J. 127 (1946); 41 Ill. L. 
Rev. 578 (1946); 45 Mich. L. Rev. 368 (1947). Appellants contended that the failure of Llinois 
to apportion congressional districts deprived them of constitutional rights because their vote 


was less influential than that of residents of less populous districts. The merits of the consti- 
tutional question were not decided. 


7 Appellant’s brief, at 29. 

Se Ex parte Yarbrough, 110 U.S. 651 (1884); Smith v. Allwright, 321 U.S. 649 (1944). 
* United States v. Classic, 313 U.S. 299, 316 (1941). 

® Breckton v. Election Commissioners, 221 Ill. 9, 18, 77 N.E. 321, 323 (1906). 
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down in Nixon v. Herndon,** Nixon v. Condon, Smith v. Allwright,®5 and 
Rice v. Elmore. Appellants then contended that if the 1935 Amendment was 
unconstitutional as applied to candidates for federal office, namely United 
States Senator, it must fail in its entirety." 

The Progressives urged additionally that the provisions in question violated 
the Seventeenth Amendment to the United States Constitution and Section 18 
of Article II of the Illinois Constitution.** In conclusion appellant maintained 
that the Court could enter an effective order granting the requested relief, thus 
eliminating the issue that proved decisive in Colegrove v. Green.®® Clearly the 
crucial question in the Progressives’ argument was whether or not the geographi- 
cal distribution requirement was in fact arbitrary or unreasonably discrimina- 
tory. The Assistant State’s Attorney of Cook County, representing some of the 
defendants, argued that it was not. Attorney General Barrett, this time repre- 
senting the defendant certifying officers, appeared before the Court, confessed 
error, and asked for reversal. 

The decision of the Supreme Court, per curiam, in MacDougall v. Green,” 
was joined in by five justices. Justice Rutledge concurred on the sole ground that 
equity could not enter an effective order.” Justices Douglas, Black, and Murphy 
dissented. The Court found no violation of the Fourteenth Amendment in the 
Illinois election law. “It would be strange indeed, and doctrinaire for this Court, 
applying such broad constitutional concepts as due process and equal protection 
of the laws, to deny a State the power to assure a proper diffusion of political 
initiative as between its thinly populated counties and those having concen- 


83 273 U.S. 536 (1927). 8s 3a1 U.S. 649 (1944). 
84 286 U.S. 73 (1932). % 165 F. ad 387 (C.C.A. 4th, 1947). 


% Citing Myers v. Anderson, 238 U.S. 638 (1915). The 1935 Amendment to the Illinois 
Election Code contains no severability clause. 


* The Illinois Supreme Court has stated: “(T]he people registered their will that . . . the 
vote of every qualified elector shall be equal in its influence with that of every other one, by Sec- 
tion 18 of the Bill of Rights, providing that all elections shall be free and equal” (italics 
added). Breckton v. Election Commissioners, 221 Ill. 9, 17, 77 N.E. 321, 322 (1906). 


9 328 U.S. 549 (1946). Throughout the course of litigation counsel for the Progressive 
Party found it necessary to emphasize that Colegrove v. Green did not hold that equity has 
no jurisdiction to decide political questions. Only three of the seven justices who heard that 
case believed that equity did not have jurisdiction to decide it. Consequently the actual grounds 
of decision were those of Justice Rutledge, who specifically stated that equity did have juris- 
diction, but thought that the Court should refuse to upset the existing apportionment in 
Illinois because the results of such action might prove disastrous. 


% 335 U.S. 281 (1948). 


% Justice Rutledge’s position is the same as that taken by him in Colegrove v. Green, 
328 U.S. 549 (1946). See note 89 supra. His finding of want of equity, an exercise of the dis- 
cretionary powers of a court of equity, was based upon his belief that any affirmative action 
taken by the Court was likely to lead to results more undesirable than those resulting from 
failure to act at all, and upon his belief that the decision of constitutional issues should be 
avoided whenever possible. See Colegrove v. Green, ibid., at 564. 
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trated masses... . The Constitution—a practical instrument of government— 
makes no such demand on the states.” 

The issues in MacDougall v. Green were decided squarely upon the merits. 
Thus, the Court clearly took a step beyond the much discussed Colegrove ». 
Green where the decision rested upon want of equity. The language quoted gives 
reason to believe that a majority of the Court approves the notion that a state 
may, whether by failure to apportion legislative districts or by a requirement 
like that found in the Illinois Election Code, give increased political influence to 
particular segments of the population. Fortunately, the majority opinion in 
MacDougall v. Green provides a safeguard to prevent possible abuses of this pow- 
er, such as the disenfranchisement of Negroes in the South by the substitution 
of a petition method of nomination for the primary, or by a gerrymandering of 
electoral districts: The “weighting” of votes or of voters’ signatures must bear a 
reasonable relationship to a permissible end. 

The Court stated that while it is true that the voters of the less populous 
counties have the power to completely block nominations, yet only thirty-nine 
per cent of the signatures need come from outside of Cook County. Cook Coun- 
ty, which contains fifty-two per cent of the state’s population, may provide up 
to sixty-one per cent of the signatures. Thus, the power which the Illinois 
statute grants to the less populous counties is not disproportionate to an allow- 
able state policy, namely, “that candidates for state-wide office should have sup- 
port not limited to a concentrated locality.” The Court further pointed out that 
such a policy would assure a proper diffusion of political initiative, which is in 
turn justifiable in view of the fact that the residents of the populous counties 
have “practical opportunities for exerting their political weight at the polls” not 
available to the residents of the sparsely populated counties.% 

Because of the inequitable apportionment of legislative districts, it would 
seem that in Illinois the “practical opportunities for exerting weight at the polls” 
might lie, in fact, with the residents of the less populous areas. Presumably what 
the Court was referring to are the organizational advantages available to party 
leaders in areas of concentrated population. The effect of the controverted 
amendment to the Election Code is to destroy these advantages insofar as they 


% MacDougall v. Green, 335 U.S. 281, 282 (1948). 


%3 Ibid., at 2. In a state where almost half of the population lives in cities of 100,000 or more 
it is rather difficult to find any justification for a policy which prevents a political party from 
representing exclusively urban elements other than protection of the interests of already 
existent parties. The development of a minority party speaking solely for the urban popula- 
tion would in no way impair the ability of the non-urban populace to express itself politically. 
While the state legislature might conceivably have adopted the policy that all political parties 
should be cross-sectional, the legislative history of the Lllinois statute in question shows no 
such conscious intent. The controverted provision requiring geographical distribution of 
signatures was added to a house bill by the Senate and passed both houses almost unanimously 
and with apparently very little debate. Ill. H. Jour. 575, 1764 (1935); Ill. S. Jour. 1073, 1396 
(1935). No committee reports were published and no discussion of the measure appears in any 
Chicago newspapers of the period. 
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effect the organization of new parties, and such is held to be permissible state 
policy. 

On well-established constitutional grounds, the Supreme Court will be re- 
luctant to strike down state laws regulating political matters. But in the instant 
case the majority went beyond a mere refusal to declare a law unconstitutional 
and actually gave explicit approval to the policy represented by the Illinois elec- 
tion statute. The Court assumed that the geographical distribution requirement 
for petition signatures is a reasonable means to a permissible end—namely, the 
diffusion of political initiative. But it is these presumptions which raise the pro- 
vocative questions in MacDougall v. Green. 

Whether or not diffusion of political initiative was in fact the objective sought 
by the Illinois legislature when it passed the 1935 Amendment to the Election 
Code, the proposition that such diffusion is desirable in itself, a thesis apparent- 
ly accepted without question by the Court, is at least a debatable one. No one 
would deny that an increase in political initiative is desirable, and indeed essen- 
tial, to a democracy. On the other hand, it is much less certain that a diffusion is 
likely to lead to an increase in political initiative—when diffusion goes too far 
it may become mere waste effort. In any event, the result of statutes such as the 
one in question will be to insure that any political party has widespread sup- 
port, while at the same time insuring that there will be few political parties. It 
might well be argued that a maximum diffusion of political initiative, if that is 
desired, would be obtained under precisely converse conditions. 

In upholding the Illinois statute the Court said, “To assume that political 
power is a function exclusively of numbers is to disregard the practicalities of 
government.”5 This proposition was supported by reference to the United 
States Senate, which is based upon unequal representation of population. Yet, as 
Hamilton made clear in Number 62 of The Federalist® the true basis of the sys- 

94 After the decision of the Illinois Electoral Board on August 31 the Illinois law attracted 
wide attention in the press. Most of the comment, from all shades of political opinion, took the 
view that whatever its constitutionality, the statute was undemocratic and undesirable. See 
St. Louis Post-Dispatch, p. 4A, col. 3 (Oct. 23, 1948); Chicago Daily News, p. 16, col. 1 (Oct. 
26, 1948); Chicago Sun-Times, p. 39, col. 4 (Oct. 21, 1948), and p. 5, col. 1 (Sept. 2, 1948); 36 
New Statesman and Nation 209 (Sept. 11, 1948). 

A contrary view is presented in the Yale Law Journal, op. cit. supra note 1, at 1289, where 
it is said: “The requirement that such signatures be divided over a given number of counties 
is but a call to develop the extensive local organization without which a party cannot hope to 
win an election.” But this view assumes that the placing of minor parties on the ballot is 
justified only if the party has some prospect of winning the election. The generally accepted 
view of the significance of minor party movements is in opposition to this premise. Authorities 
cited note 109 infra. Furthermore, one of the main arguments relied upon by the Progressive 
Party in its attempt to invalidate the Illinois law was that a party might have the support of 
an absolute majority of the voters of the state and still not be able to nominate its candidates 


if those voters were concentrated in only a few counties, as they might conceivably be in a state 
like Illinois where over half the population resides in a single county. 

%8 MacDougall v. Green, 335 U.S. 281, 282 (1948). The term ‘political power’ as used by the 
Court clearly refers to the ultimate basis of all political power—that, power residing in the 
people by virtue of the franchise. 

* The Federalist Papers 340 (Scott ed., 1902). 
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tem of representation in the Senate is the fact that each constituent state re- 
mains a sovereign body. Story, in speaking of the Senate, went into this ques- 
tion at length. He wrote: 

In the first place, the very structure of the general government contemplated one 
partly federal and partly national. It not only recognized the existence of the state 
governments; but perpetuated them, leaving them in enjoyment of a large portion of 
the rights of sovereignty. . . . [I]t would follow that a compound republic . . . ought 
to be founded on a mixture of proportional, and of equal representation. . . . If the 


house is to be proportional . . . the senate should be fixed upon an absolute equality, as 
the representative of state sovereignty.” 


Since the Senate and the analogous Electoral College are the only examples 
of disproportionate representation recognized in the Constitution, it would 
seem that the Court, more accurately, might have said: Political power is a func- 
tion of numbers exclusively, except insofar as modified by the demands of our 
federal system with its accompanying measure of state sovereignty. 

In the instant matter, Illinois has given a disproportionate influence to the 
less populous counties. But counties are not sovereign bodies.®* They have only 
such powers as may, for the time being, be delegated to them by the sovereign,” 
and, indeed, an attempt to delegate exclusively sovereign powers may be held 
invalid.'*® Consequently it is submitted that the Supreme Court has pronounced 
a new constitutional principle—namely, that political power is not a function of 
numbers exclusively. As applied to the formation of new political parties, this 
principle permits a state to exclude such parties by means which are at once 
more effective and more subtle than the mere raising of total-signature require- 
ments or other direct methods. As applied to a situation such as arose in Cole- 
grove v. Green, the Court has now presumably decided that question upon the 
merits. Disproportionate voting influence, due to an inequitable apportionment 
of congressional or legislative districts, is not a violation of the Fourteenth 
Amendment. Further situations where this new principle will be applicable may 
well arise in the future. At the very least, the decision in MacDougall v. Green 
will serve as an open invitation to other states to adopt statutory provisions 
similar to those in Illinois in order to exclude minority parties from the ballot.’ 
Justices Douglas, Black, and Murphy, dissenting in MacDougall v. Green, 
thought that the 1935 Amendment violated the equal protection clause of the 
Fourteenth Amendment. Nomination by petition, like nomination by primary, 

97 Story, Commentaries on the Constitution 492 (2d ed., 1851). Italics added. 

* Calhoun County Court v. Mathews, 99 W. Va. 483, 129 S.E. 399 (1925); Keefe v. 
Schmiege, 251 Wis. 79, 28 N.W. 2d 345 (1947). 

%* Laramie County v. Albany County, 92 U.S. 307 (1875); Thompson v. Lee County, 3 
Wall. (U.S.) 327 (1865); Milliken v. Edgar County, 142 Ill. 528, 32 N.E. 493 (1892). 

1° Keefe v. Schmiege, 251 Wis. 79, 28 N.W. 2d 345 (1947). 

%1 Three other states now have geographical distribution requirements for nominating 
petition signatures. Ohio Code Ann. (Throckmorton, Supp., 1948) § 4785-91; Mass. Ann. 
Laws (1947) c. 53, § 6; N.Y. Election Law (McKinney, 1947) § 137 (4). ; 
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they said, is an integral part of the electoral process and is constitutionally pro- 
tected. They concluded that a state law is invalid if discrimination results from 
its operation.” 

While the actual decision of the majority in MacDougall v. Green was neither 
unexpected nor unwarranted, the grounds upon which that decision was based 
came as a surprise from a court which has, in the long series of “white primary” 
cases, shown the greatest solicitude for the sanctity of the electoral process as a 
whole, and has been quick to impose the sanctions of the Fourteenth Amend- 
ment upon any state law which tended to discriminate against any group in its 
operation.’ 

Ii 


The array of unforeseen complications and procedural problems which made 
their appearance during the course of the Progressive Party litigation in Illinois 
lends support to the theory that there should be a presumption against restric- 
tions upon the free entry of minority parties to the political arena. But the ex- 
clusion of minority parties from the ballot might, of course, be justified on 
grounds of fundamental policy—as, for example, upon the premise that the 
preservation of the two-party system of government is contingent upon it. That 
a two-party, in contrast to a multi-party, system is characteristic of the most 
highly developed forms of political democracy and is, perhaps, the only frame- 
work within which democracy can effectively work, are propositions which 
have wide acceptance.’ 


Admitting the superiority of a two-party system, it is nevertheless believed 
that rigid restrictions on the formation of new parties are not justified.™*s Quite 


18 MacDougall v. Green, 335 U.S. 281, 285 (1948). 
03 See The Right To Vote in Southern Primaries, 15 Univ. Chi. L. Rev. 756 (1948). 


*°4 Sait, op. cit. supra note 3, at 245; 1 Lowell, The Government of England 458 (3d ed., 
1912). The persuasive argument for this conclusion has been succinctly stated by Prof. Laski: 
“‘But the superiority of a two-party system over a multiplicity of groups is above all in this, 
that it is the only method by which the people can at the electoral period directly choose its 
government. It enables that government to drive its policy to the statute-book. It makes 
known and intelligible the results of its failure. . . . The group-system always means . . . that 
the executive will represent, not a general body of opinion, but a patchwork of doctrines which 
compromise their integrity for the sake of power. It means, also, short-lived administrations, 
since reshuffling of the groups to overthrow the government is the most interesting exercise in 
which the legislature can indulge. . . . While the group-system probably reflects more accu- 
rately the way in which the popular mind is actually divided, it is fatal to government as a 
practical art.” Laski, A Grammar of Politics 314 (1929). 

For contrary views see 2 Ostrogorski, Democracy and the Organization of Political Parties 
652 (1st ed., 1902); Holcombe, Theory of Political Parties, 6 Encyc. Soc. Sci. 590 (1937). 


*°5 Tronically, the Comment in the Yale Law Journal, op. cit. supra note 1, after examining 
and assessing the statutory provisions of all states, fails to include Illinois among the twenty 
states in which it is “difficult” for a third party to get on the ballot. It is believed, however, 
that the Illinois law does present a serious obstacle to the appearance of minority parties on 
the ballot, although not for the reasons suggested by William H. Miller, State Director, Pro- 
gressive Party, in a letter to the Yale Law Journal. Yale L.J., op. cit. supra note 1,at 1280 n. 16. 
The real obstacle lies in the admitted fact that the law prevents a party from representing 
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apart from the civil liberties aspects of such restrictions’® there is little reason to 
believe that new minority parties pose a threat to the continuation of our two- 
party system. At least two hundred years of Anglo-American political history 
bear ample witness to the unvarying ability of our political system to return al- 
ways to its two-party form in spite of complete freedom of entry granted to new 
parties.'°*? Of course a new party has occasionally replaced one of the two estab- 
lished parties,?°* but it would be difficult to find any theoretical objection to this 
result. 

The role of minor parties, however, is not primarily to compete with the ma- 
jor parties for the emoluments of political power, and it would be a serious mis- 






























exclusively urban elements. See note 93 supra. Another obstacle arises because the statute 
greatly eases the task facing objectors to the petitions by making it necessary for them success- 
fully to challenge only a relatively small number of strategically located signatures. Without 
the distribution requirement the objectors must indiscriminately attack a long list which may 
contain two or three times the minimum required number of names unless the statute sets a 
maximum number of signatures. 

Mr. Miller, in his communication to the Yale Law Journal, expressed his belief that since 
the average downstate county had a population of only 10,000 this would leave a reser- 
voir of only about 2,500 eligible persons from whom to obtain the needed 200 signatures. 
As a matter of fact, only 9 of the 102 Illinois counties have a population of 10,000 or less, 
although 51 do have populations under 25,000. Mr. Miller also underestimates the ratio of 
registered voters to total population and overestimates the percentage of registered voters 
who vote at the primary. In any event, a new party will ordinarily concentrate its signature- 
seeking efforts in the more populous counties and will tend to ignore the smaller rural areas. 
An analysis of the 21 counties which were disputed before the Lllinois Electoral Board shows 
that their total populations ranged from 11,000 (Kendall) to 113,000 (Rock Island). The total 
number of potential petition signers (i.e., total registered voters less those who voted at the pri- 
mary) ranged from 4,500 to 55,000, the mean average number being 17,972 persons and the me- 
dian number (Morgan County) being 12,705. This means that the Progressives, in order to get 
their two hundred signatures, would have had to obtain 1.11 per cent of all potentially available 
signatures based on the mean average, or 1.57 per cent based on the median. These require- 
ments are certainly not excessive and indicate that the real difficulty lies in the absence of 
any substantial urban population in most counties and in the severe practical difficulties faced 
by petition circulators in obtaining signatures and addresses that comply with the letter of the 
law as to form and detail. Population figures cited herein are from 16th Census of the United 
States (1940), General Characteristics of the Population, Vol. II, part 2, at 500. Primary vote 
figures are taken from Official Vote of the State of Illinois Cast at Primary Election, April 13, 
1948 (Office of Secretary of State, Springfield). Registration figures estimated from various 
sources. 

In this connection it should be noted that the three minority parties which did appear on 
the November 1948 ballot in Illinois owe their appearance, in all probability, to the fact that 
their nominating petitions went unchallenged. This indicates that the mere presence or 
absence of minority parties on the state’s ballot is not a good criterion for judging the severity 
of statutory restrictions. 

t6 See American Civil Liberties Union, Minority Parties on the Ballot 2-8 (1940). The 
presence of statutory provisions for write-in votes does not in any substantial way serve as a 
substitute for minority parties as a means of giving expression to dissident political opinion. 
See Ragan v. Junkin, 85 Neb. 1, 6, 122 N.W. 473, 475 (1909). 

*°7 A brief summary of these developments is presented in Sait, op. cit. supra note 3, at 230. 


t°8 The outstanding examples of this process are the growth of the British Labor Party 
> aah ene ar AN erator cet nt aoe pT ist a 8 Party in- 
United States. 
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take to judge their success solely in terms of the vote they receive. Traditionally, 
the role of third parties has been to serve as generators of new ideas which are 
then adopted and effectuated by one of the major parties. Political scientists 
have almost universally recognized this role as an extremely valuable one.'” 
It would seem especially valuable in a nation where, until recently at least, both 
major parties have been cross-sectional parties with platforms that have tended 
to duplicate each other to a large extent."° 

Efforts to exclude third parties from the ballot have also been justified on the 
ground that the public has an interest in keeping the ballot unencumbered. 
Yet the type of encumbrance which results from the addition of two or three ad- 
ditional party columns to the ballot is not of the same nature as that which re- 
sults from the proverbial “six-foot ballot,” where the average voter has never 
heard of the offices being contested, let alone the candidates running for them. 
Certainly, the public interest in the free circulation of new ideas should be con- 
trolling. 

Since the influence of dissident opinion only rarely becomes effective through 
the minor party itself, but usually achieves effectiveness only through the force 
it exerts on major-party policy, it has sometimes been suggested that the minor 
party is really extraneous—that a new or unpopular idea actually becomes ac- 
ceptable through mechanisms which lie outside the political party itself, and 
that consequently the minor party serves no important function.’ But several 
reasons are apparent why political parties are likely to prove more effective than 
nonpolitical movements as channels for the introduction of new ideas. The 
threat of direct competition for votes is an extremely effective means of forcing 
ideological concessions from the major parties or of actually assuming control of 
a major party.’*’ Furthermore, a psychological factor is involved: Followers of a 

19 Holcombe, The Political Parties of Today 342 (1924); Merriam and Gosnell, The Ameri- 
can Party System 34, 37 (1940); Herring, The Politics of Democracy 181 (1940); Haynes, 
an oe Movements since the Civil War 2 (1916); Binkley, American Political Parties 

943). 

1° Tt should be noted that the peculiar nature of the American Electoral College system 
tends to give a greatly exaggerated influence to the votes cast for candidates of minority 
parties, a situation well illustrated by the recent election in connection with Mr. Wallace’s 
votes. Although this fact has sometimes been used as an argument against minority political 


parties, it would seem more properly to be an argument for the abolition or reform of the 
Electoral College, an institution which apparently presents no compensating features. 

1 A brief description of the “‘short ballot” movement will be found in Merriam and Gosnell, 
The American Party System 285-86 (1940). In Great Britain cluttering-up of the ballot is 
avoided by a requirement that all candidates for parliament deposit a sum of £150. If the 
candidate fails to receive one-eighth of the total vote cast in the district the deposit is forfeited. 
This has proved quite effective in keeping the “‘nuisance”’ candidate off the ballot while at the 
same time presenting no great obstacle to the candidates of minority groups. Representation 
of the People Act, 7 & 8 George V, c. 64, §§ 26, 27 (1918); 12 Halsbury’s Laws of England 252, 
320 (ad ed., 1948). 

™2 Sait, op. cit. supra note 3, at 302. 

3 It is doubtful whether the National Non-Partisan League would have been able to cap- 
ture control of the North Dakota Republican organization in the years just prior to 1920 if the 
League had not been a tightly organized political group. Se¢ Wilcox, An Historical Definition 
of Northwestern Radicalism, 26 Miss. Valley Hist. Rev. 377 (1939). 
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new doctrine like to believe, however remote the possibility of realization, that 
their candidates will shortly sweep into the seats of political power, and the 
promise of such an event is an effective means of gaining support. And finally, of 
course, there is always the possibility of the minor party actually replacing one 
of the major parties, a possibility which, though remote, should not be ignored. 


THE GROWTH OF THE INTERNATIONAL SHOE DOCTRINE 


When residents of one state carry on business in another state through their 
agents, the courts of the latter state cannot acquire jurisdiction in personam 
over the nonresidents under the historical prerequisite of the presence of the 
defendant.’ Yet common ideas of justice may require that the nonresidents be 
subject to suit in the courts of the state in which they are doing business. Until 
recently, the principal’s absence from the state was thought to deny its courts 
any power over him, if he were an individual. When the principal was a juristic 
person further complexities appeared,’ but the courts found it easier to develop 
jurisdictional doctrines to meet the situation. Thus, under some circumstances, 
the foreign corporation may be denied the privilege of doing business in the 
state unless it has designated an agent in the state upon whom service of process 
may be made. In the absence of such express consent by the corporation to the 
exercise of jurisdiction,’ proper service of process‘ may nevertheless give a court 
jurisdiction to render a personal judgment against the corporation. This power 
has been based upon various concepts, the courts most often referring to the 
“implied consent” of the corporation to the exercise of jurisdiction,’ or to the 
“presence” of the corporation wherever its activities are being carried on.‘ The 


* Unless, of course, the nonresident, if an individual, happens into the state at an oppor- 
tune moment. . 


* Early in the nineteenth century it was thought impossible to acquire jurisdiction in 
personam over a foreign corporation. Middlebrooks v. Springfield Fire Ins. Co., 14 Conn. 301 
(1841); Henderson, The Position of Foreign Corporations in American Constitutional Law 77 
et seq. (1918). 

3 When the corporation has expressly consented to jurisdiction over it, the extent of the 
authority thereby conferred is a question of interpretation of the instrument of consent or of 
the statute requiring it. Thus, the authorization of the agent to accept service of process may 
include causes of action arising in other states. Pennsylvania Fire Insurance Co. v. Gold Issue 
Mining and Milling Co., 243 U.S.93 (1917); Smolik v. Philadelphia & Reading Coal and Iron 
Co., 222 Fed. 148 (D.C. N.Y., 1915). Or it may be construed to refer only to causes of action 
arising out of business done in the state. Dunn v. Cedar Rapids Engineering Co., 152 F. ad 
733 (C.C.A. oth, 1945). Cases involving express consent are not considered in this note. 

4Of course, a judgment against a foreign corporation, or any other defendant, is void 
unless the method of service employed is reasonably calculated to give notice to the defendant 
and to afford it an opportunity to be heard. Rest., Judgments §§ 6, 30 (1942); 1 Beale, Conflict 
of Laws § 89.3 (1935). This note is concerned with the other element of jurisdiction—the 
power of a state to subject a person toits control. 


5 Lafayette Insurance Co, v. French, 18 How. (U.S.) 404 (1855); Mutual Life Insurance 
Co. v. Spratley, 172 U.S. 602 (1899). 
6 International Harvester Co. v. Kentucky, 234 U.S. 579 (1914); Philadelphia & Reading 


Ry. Co. v. McKibbin, 243 U.S. 264 (1917); Bank of America v. Whitney Cent. Nat. Bank, 261 
U.S. 171 (1923). 
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fictional character of both these theories, as well as their inadequacy to explain 
the decisions, has been demonstrated.’ Under either appoach, the extent of the 
activities of the foreign corporation within the state of the forum is of major 
significance. This is recognized by the courts in the phrase “doing business,” 
which not only expresses a conclusion of fact but also denotes the result of a 
policy judgment.* 

The fictions were at last expressly discarded by the Supreme Court in 
International Shoe Co. v. Washington, Chief Justice Stone asserting: 

To say that a corporation is so far “present” there as to satisfy due process re- 
quirements ...is to beg the question to be decided. For the terms “present” or 
“presence” are used merely to symbolize those activities of the corporation’s agent 
within the state which courts will deem to be sufficient to satisfy the demands of due 
process. ... Those demands may be met by such contacts of the corporation with 
the state of the forum as make it reasonable, in the context of our federal system of 
government, to require the corporation to defend the particular suit which is brought 
there. An “estimate of the inconveniences” which would result to the corporation from 
a trial away from its “home” or principal place of business is relevant in this connec- 
tion.’ 

Thus, jurisdiction in personam was constitutionally acquired over the defendant 
corporation because its operations had established “sufficient contacts or ties 
with the state of the forum to make it reasonable and just according to our tradi- 
tional conception of fair play and substantial justice”** to subject it to suit 


there. This new test of reasonableness and justice involves a balancing of con- 
flicting interests in a manner not unlike the determination of a forum non con- 
veniens question."* Although it may be no less vague and uncertain than the 


7 “Implied consent”: L. Hand, J., in Smolik v. Philadelphia & Reading Coal and Iron Co., 
222 Fed. 148 (D.C. N.Y., 1915); 1 Beale, Conflict of Laws § 89.7 (1935); Henderson, op. cit. 
supra note 1, at 87-96. “Presence”: Goodrich, Conflict of Laws § 73, at 175-76 (1938); Beale, 
supra, at § 89.6; Farrier, Jurisdiction over Foreign Corporations, 17 Minn. L. Rev. 270, 280-81, 
(1933). 

* Thus, though it may be an admitted fact that the corporation is transacting a certain 
amount of business in the state, the courts often say that the corporation is “not doing busi- 
ness” in the state. Such a statement means that the court believes the corporation’s activities 
are not So extensive as to make it reasonable to require it to defend or suffer judgment by 
default. 


9 326 U.S. 310, 316-17 (1945). As to “implied consent” : “True, some of the decisions holding 
the corporation amenable to suit have been supported by resort to the legal fiction that it has 
given its consent to service and suit, consent being implied from its presence in the state 
through the acts of its authorized agents. . . . But more realistically it may be said that those 
authorized acts were of such a nature as to justify the fiction.” Ibid., at 318. 


+ Thid., at 320. 


t In the opinion of Judge Learned Hand, the case holds that in order to determine juris- 
diction “the court must balance the confficting interests involved; i.e., whether the gain to the 
plaintiff in retaining the action where it was, outweighed the burden imposed upon the de- 
fendant; or vice versa. That question is certainly indistinguishable from the issue of ‘forum non 
conveniens.’” Kilpatrick v. Texas & P. Ry. Co., 166 F. ad 788 (C.C.A.’ad, 1948), cert. den., 
69 S. Ct. 32 (1948). The reasoning of the Court in the International Shoe case relies consider- 
ably on that of Judge Hand in Hutchinson v. Chase & Gilbert, 45 F. ad 139 (C.C.A. ad, 1930). 
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“presence” theory,” it does place the determination of jurisdiction on a more 
realistic basis. Moreover, the opinion supplements the broad general test with 
two further questions: whether the activities of the foreign corporation within 
the state have been continuous and systematic or only single or isolated acts, 
and whether or not the activities gave rise to the liabilities sued on. 


I 

Both the broad test stated in the International Shoe case and its general lan- 
guage seem clearly to imply that courts may constitutionally exercise greater 

freedom than they might have formerly in subjecting foreign corporations to in 
_ personam actions." It may be interesting to examine subsequent cases in the 
state and lower federal courts in an effort to learn to what extent the potentiali- 
ties of that case have been realized. As might be expected, application of the 
standards of the International Shoe case has been objected to on the ground that 
they apply only to matters of special state regulation and not to general juris- 
dictional questions. This view has been generally rejected,"* and is without sup- 
port in the case itself. The Court expressly dealt with two questions, jurisdiction 
for purposes of suit and jurisdiction to tax, but the opinion was chiefly con- 
cerned with the former. Nor did the language of the Court in any way suggest 
that the authority of its holding was to be limited to actions brought by a state 
to recover unemployment compensation contributions. 

It seems clear that one result of the International Shoe case is to require less 
corporate activity within the state than was required in the past as a basis for 
asserting jurisdiction. In other words, a given quantity and quality of activities 
may now be held to constitute “doing business” for purposes of subjection to 
suit,’® although such activities would not formerly have amounted to “doing 


2 See McBaine, Jurisdiction over Foreign Corporations: Actions Arising out of Acts Done 
within the Forum, 34 Calif. L. Rev. 331, 336 (1946), criticizing the case on this ground. 


13 It is, in a sense, true that the Court “engaged in an unnecessary discussion in the course 
of which it ... announced . . . Constitutional criteria applied for the first time... ,” as 
Justice Black stated in his concurring opinion. International Shoe Co. v. Washington, 326 
U.S. 310, 323 (1945). Since the same result could have been reached by a slight advance in 
the application of prior doctrines, the tests stated might be considered dicta. But, for the 
Same reason, it appears that the majority of the Court felt very strongly about the need for 
new criteria in jurisdictional matters, and it seems reasonable to believe that the Court will hold 
to the doctrines of the case for some time to come. Any change would most likely be a further 
extension. 

4 Although the decisions as to jurisdiction over foreign corporations depend in the first 
instance upon the construction of statutes providing for service of process, this statutory inter- 
pretation is usually keyed to constitutional interpretation. Thus, an extension of constitu- 
tional power may be reflected in the cases without the enactment of new legislation. 


*s Wooster v. Trimont Mfg. Co., 356 Mo. 682, 203 S.W. ad 411 (1947); State v. Ford 
Motor Co., 208 S.C. 379, 38 S.E. ad 242 (1946). Contra: Bomze v. Nardis Sportswear, Inc., 
68 F. Supp. 156 (N.Y., 1946), rev’d 165 F. 2d 33 (C.C.A. ad, 1948); Murray v. Great Northern 
Ry. Co., 67 F. Supp. 944 (Pa., 1946). 

*6 What constitutes ‘‘doing business” by a foreign corporation may be important for at 
least three purposes: 1) to determine jurisdiction for service of process (which is the only 
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business.” The Court has apparently done away with the “mere solicitation 
rule” which had become attached to the concept of “doing business.”*? One 
frequently recurring “mere solicitation” fact situation is that of the foreign rail- 
road corporation, engaged in soliciting freight and passenger business. The facts 
in a New York federal district court case" are typical: The defendant corpora- 
tion maintained a New York office, where eight persons were employed, for the 
sole purpose of solicitation of freight and passenger business. No bills of lading 
were issued at this office, no settlements of claims made, and no tickets sold, since 
the railroad had no tracks in New York and its customers there consequently 
bought their tickets from lines which connected with the defendant’s. It was 
also found that various New York trust companies acted as registrars, trustees, 
stock transfer agents, and interest disbursing agents of the corporation’s se- 
curity issues. The district court applied the “mere solicitation rule,”** without 
referring to the International Shoe case, and granted the defendant’s motion to 
dismiss,” since the defendant was not “doing business” within the district.” 
This decision was reversed in the circuit court,” Judge Learned Hand stating: 


aspect of the concept considered here); 2) to determine jurisdiction to tax; 3) to determine 
whether or not the corporation must “domesticate.” Rest., Conflict of Laws § 167 (1934); 
Roberts, What Constitutes “‘Doing Business” by a Foreign Corporation in Kentucky, 31 Ky. 
L. J. 3 (1942). The content of the concept varies according to its use; ‘‘doing business” for 
one purpose may not be “doing business” for another purpose. State v. Ford Motor Co., 
208 S.C. 379, 38 S.E. 2d 242 (1946) (corporation held subject to jurisdiction for service of 
process but not subject to domestication requirements). 


7 The “‘rule”—that solicitation alone, without other activities on the part of the agents 
within the state, was not “doing business”—perhaps originated in Green v. Chicago, Burling- 
ton & Quincy Ry. Co., 205 U.S. 530 (1907). Although the Court in International Harvester 
Co. v. Kentucky, 234 U.S. 579 (1914), called the Green case “extreme,” it went on to find that 
‘ijn the case now under consideration there was something more than mere solicitation.” 


*8 Kilpatrick v. Texas & P. Ry. Co., 72 F. Supp. 635 (N.Y., 1947). 


19 “Tt will be enough to refer to the leading case of Green v. Chicago, B. & Q. R. Co., 205 
U.S. 530... which has . . . never been overruled, either expressly or impliedly . . . .” Ibid., 
at 638. Accord: Murray v. Great Northern Ry. Co., 67 F. Supp. 944 (Pa., 1946). 


2° Several courts, relying on the International Shoe case, have reached the opposite result 
on comparable facts. Lasky v. Norfolk & W. Ry. Co., 157 F. 2d 674 (C.C.A. 6th, 1946); 
Willett v. Union Pacific R. Co., 76 F. Supp. 903 (Ohio, 1948); Butts v. Southern Pac. Co., 
69 F. Supp. 895 (N.Y., 1947); Nunn v. Chicago, M., St. P. & Pac. R. Co., 71 F. Supp. 541 
(N.Y., 1947) (following the Butts case); cf. Vincent v. Ann Arbor R. Co., 73 F. Supp. 729 
(N.Y., 1947) (Same result without reference to the International Shoe case). 


* The action was for damages for personal injuries under the Federal Employers’ Liability 
Act, for which the venue provision reads: “Under this chapter an action may be brought in a 
district court of the United States, in the district of the residence of the defendant, or in which 
the cause of action arose, or in which the defendant shall be doing business at the time of 
commencing such action. . . .” 35 Stat. 66 (1908), as amended, 45 U.S.C.A. § 56 (1943). The 
extent of activities which equals “doing business” under this statute is apparently the same as 
that which is necessary to make the foreign corporation amenable to suit in other cases. 
Precedents in the two types of cases are used interchangeably. Cases cited note 20 supra. 


™ Kilpatrick v. Texas & P. Ry. Co., 166 F. 2d 788 (C.C.A. ad, 1948), cert. den. 69S. Ct. 32 
(1948). f 
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[S]o far as it [the foreign corporation] must be “present” in order to satisfy the 
territorial limitation upon the powers of a court when acting in personam, it should be 
enough constitutionally that it shall have extended its activities into the territory 
where that court’s process runs. If that is true, the question whether it must stand 
trial in the particular forum which the plaintiff has chosen is . . . identical with the 
plea of “forum non conveniens,”* 


This is the effect of the International Shoe case, Consequently, since the de- 
fendant in this instance was not aided by forum non conveniens principles,” its 
motion to dismiss should have been denied, in the opinion of the circuit court. 
It may be noted that the corporation here did something slightly more than 
merely solicit orders. It should be pointed out, however, that it is difficult to 
imagine a case in which a court could not find that the corporation engaged in 
something more than “mere” solicitation.*s The form of the rule is of little im- 
portance if the rule has no substance. Since the International Shoe case, the sub- 
stance is gone, and the form is fast disappearing. Continuous solicitation of busi- 
ness may alone be sufficient activity to make the foreign corporation subject to 
the personal jurisdiction of a court of the state where the solicitation is done, 
at least so long as the cause of action is one arising out of the business done, since 
the court would then normally be the forum of convenience for the action.” 


23 Ibid., at 791. 


4 Although the case involved a foreign cause of action, the defendant could not be aided by 
forum non conveniens principles because, in actions under the Federal Employers’ Liability 
Act, the venue provision of that Act (note 21 supra) had been construed to give the plaintiff 
a choice of forum which could not be defeated on the basis of forum non conveniens. Baltimore 
& Ohio R. Co. v. Kepner, 314 U.S. 44 (1941); Miles v. Illinois Central R. Co., 315 U.S. 608 
(1942); cf. United States v. National City Lines, 334 U.S. 573 (1948) (similar doctrine in civil 
suits to enjoin violations of Sherman Act). The Kepner doctrine has, however, been abrogated 
by the new Judicial Code. 28 U.S.C.A. § 1404(a) (1948). Forum non conveniens has since been 
applied in actions under the Federal Employers’ Liability Act. Nunn v. Chicago, Milwaukee, 
St. P. & P. R. Co., 80 F. Supp. 745 (N.Y., 1948); Hayes v. Chicago, R.I. & P. R. Co., 79 
F. Supp. 821 (Minn., 1948); cf. United States v. National City Lines, 80 F. Supp. 734 (Cal., 
1948) (suit for injunction under Sherman Act). Ordinarily, the fact that the cause of action 
did not arise out of business done within the state would be significant, if not decisive, as to 
jurisdiction over the foreign corporation. This should not detract from the significance of the 
Kilpatrick decision as to the extent of activities necessary for jurisdiction in all cases. 


25 In the following cases, the defendants’ activities were held to be more than “‘mere solicita- 
tion”: Marlow v. Hinman Milking Mach. Co., 7 F.R.D. 751 (Minn., 1947) (agents advised 
dealers and sometimes “even performed minor repairs” on machines); State v. Ford Motor 
Co., 208 S.C. 379, 38 S.E. 2d 242 (1946) (control over automobile dealers through contracts); 
International Shoe Co. v. Washington, 22 Wash. ad 146, 154 P. 2d 801 (1945) (salesmen 
sometimes rented sample rooms). 


* In situations involving foreign corporations other than railroads, the activities of the 
corporate agents being mainly, if not entirely, solicitation, the defendants were held subject 
to jurisdiction in the following cases, the courts expressly following thé International Shoe 
case: Bomze v. Nardis Sportswear, Inc., 165 F. ad 33 (C.C.A. 2d, 1948), (reversing lower court 
which had followed “‘mere solicitation” rule); Schmikler v. Petersime Incubator Co., 77 F. 
Supp. 11 (Mass., 1948); Marlow v. Hinman Milking Mach. Co., 7 F.R.D. 751 (Minn., 1947); 
Wooster v. Trimont Mfg. Co., 356 Mo. 682, 203 S.W. ad 411 (1947); State v. Ford Motor 
Co., 208 S.C. 379, 38 S.E. 2d 242 (1946). One court thought the International Shoe decision 
upheld the “‘mere solicitation” rule, but the corporation’s local agent had engaged in so many 
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Ample authority may be found in the International Shoe case for this proposi- 
tion.?7 

Illustrative of the changes in ways of transacting business which require cor- 
responding changes in jurisdictional doctrines is the case of the mail order in- 
surer. In a case* involving the South Carolina Uniform Unauthorized Insurers 
Act,?? the defendant Illinois corporation, which had no office, property, or agents 
within South Carolina, had insured the plaintiff’s husband by mail, after his 
inquiry responding to the insurer’s advertisement in a national publication. 
The plaintiff beneficiary, seeking to recover on the policy in a federal district 
court, was met with jurisdictional objections. The Act provides: 


The transacting of business in this state by a foreign or alien insurer without being 
authorized to do business in this state and the issuance or delivery by such foreign or 
alien insurer of a policy ... to a citizen of this state or to a resident thereof . . . is 
equivalent to an appointment by such insurer of the Commissioner of Insurance 
[as agent for service of process] in any action . . . arising out of such policy.** 


Relying considerably on the International Shoe case, the court found that the 
primary purpose of the statute was to afford the parties judicial facility for 
settling disputes “according to our traditional conception of fair play and 
substantial justice”** and without undue inconvenience to either party: 


[W]ithout such an Act, an insurer could say to an insured, or to his beneficiary, in 
case of a controversy respecting liability under a policy, that the issue between them 
could be settled in only one of two ways, first, by accepting the insurer’s contention 
or, second, by suing the insurer in its own bailiwick.* 


other activities for the defendant that the corporation was easily held to be “doing business” 
anyhow. New v. Robinson-Houchin Optical Co., 357 Pa. 47, 53 A. 2d 79 (1947). Without 
apparent notice of the Shoe case, the court in McWhorter v. Anchor Serum Co., 72 F. Supp. 
437 (Ark., 1947), followed the “‘mere solicitation” rule and dismissed the action for lack of 
jurisdiction. In Deaton Truck Lines, Inc. v. Bahnson Co., 207 S.C. 226, 36 S.E. 2d 465 (1945), 
the court seemed to proceed under the impression that so long as the corporation’s activities 
were interstate commerce and not intrastate business, the corporation was not subject to 
service of process in the state. But cf. State v. Ford Motor Co., 208 S.C. 379, 38 S.E. ad 242 
(1946). It was clearly established in International Harvester Co. v. Kentucky, 234 U.S. 579 
(1914), that interstate commerce alone might render a corporation subject to suit outside the 
state of its organization. 

#7 The opinion of the Supreme Court in the International Shoe case does not directly over- 
rule the “‘mere solicitation” rule; rather, it removes the foundation for the rule with the intro- 
duction of the test of reasonableness and justice. If only the material facts and the decision in 
the case are considered, without reference to the remainder of the opinion, the ‘“‘mere solicita- 
tion” rule clearly appears to be destroyed. Compare the similar handling of the situation in 
Bomze v. Nardis Sportswear, Inc., 165 F. 2d 33 (C.C.A. ad, 1948). It is interesting to note 
that the Supreme Court, in the International Shoe case, did not use the phrase “‘doing business” 
except in reciting the contentions of the appellant and the holding of the Washington court. 

8 Storey v. United Ins. Co., 64 F. Supp. 896 (S.C., 1946). 

9 S.C. Code of Laws (Supp., 1944) § 8020. The Act has been adopted in Arkansas, Louisiana, 
and South Dakota, as well as South Carolina. 9 U.L.A. 198 (Supp., 1948). No other cases 
concerning its validity seem to have appeared. 

3° S.C. Code of Laws (Supp., 1944) §§ 8020-5. 

3% Storey v. United Ins. Co., 64 F. Supp. 896, 898 (S.C., 1946). » Tbid. 
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The court declared that the state legislature had the right to define what acts 
constitute doing business so long as its definition “was not arbitrarily unreason- 
able,”’*3 and denied the defendant’s motion to set aside service of process. Prob- 
ably few would question the reasonableness or the justice of this decision. It is 
therefore in accordance with the constitutional doctrines of International Shoe 
Co. v. Washington. 

The distinction between continuous and systematic activities and single or 
isolated acts by the foreign corporation’s agents within the state is one of the 
criteria supplementing the broad test of reasonableness in the International Shoe 
opinion. The Court does not foreclose the possibility that isolated activity could 
result in proper subjection of the corporation to suit so long as the cause of ac- 
tion arose out of that activity,*5 although the opinion recognizes something of a 
presumption against such a possibility. Nevertheless, it would not be entirely 
unreasonable to provide, for example, that courts of a particular state should 
have jurisdiction over all disputes arising out of contracts made (or to be per- 
formed) within the state, regardless of the number Of contracts of the defendant 
which were made (or to be performed) there.** Moreover, the Court in the 
International Shoe case implies that the test as to what activities will subject the 
foreign corporation to suit is qualitative, not “simply mechanical or quantita- 
tive.’’37 

Perhaps the attitude of state courts in recent decisions may be illustrated by a 
Pennsylvania case** in which a steamship corporation was the defendant. Four 

3 Tbid., at goo. 


44 In Cindrich v. Indiana Travelers Assur. Co., 356 Mo. 1064, 204 S.W. 2d 765 (1947), a 
similar case involving a similar statute, the Missouri Supreme Court felt ‘‘constrained to rule” 
that the statute did not apply to the transactions of the insurer “in view of” Minnesota Com- 


mercial Men’s Ass’n v. Benn, 261 U.S. 140 (1923). The court did not mention International 
Shoe Co. v. Washington. 


35 Indeed, it is implied that where the single or isolated acts are of a sort dangerous to life 
or property, the corporation may be constitutionally subjected to suit on causes of action aris- 
ing out of such acts. International Shoe Co. v. Washington, 326 U.S. 310, 318 (1945). This 
is stated to be the law in Rest., Judgments § 28 (1942). However, the proposition has in the 
past met with difficulties in the courts. Goodrich, Conflict of Laws § 73, at 178-79 (1938). 

% In England, Order XI of the Rules of the Supreme Court provides for service out of 
the jurisdiction whenever the “action is one brought against a defendant . . . to enforce, 
rescind, dissolve, annul or otherwise affect a contract or to recover damages or other relief 
for or in respect of the breach of a contract—(i) made within the jurisdiction, or (ii) made by 
or through an agent trading or residing within the jurisdiction on behalf of a principal trading 
or residing out of the jurisdiction . . . or is one brought . . . in respect of a breach committed 
within the jurisdiction of a contract wherever made... .” Annual Practice 96-7 (1947). 
The power of English courts to permit service on an absent defendant under these rules is dis- 
cretionary. The court may refuse to exercise jurisdiction if the resulting hardship upon the 
defendant would be too great. Service out of the jurisdiction is, however, frequently allowed. 
Annual Practice 108-14 (1947); Wolff, Private International Law 67-69 (1945); Cheshire, 
Private International Law 111-15 (1938); cf. Ross v. Ostrander, 79 N.Y.S. 2d 706 (Sup. Ct., 
1948) (refusing recognition to English judgment against American promisor served in N.Y.). 


37 International Shoe Co. v. Washington, 326 U.S. 310, 319 (1945). 
+* Holliday v. Pacific Atlantic S.S. Corp., 354 Pa. 271, 47 A. 2d 254 (1946). 
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ships operated by the defendant came to Philadelphia in the year in which 
process was served. When in the port, the ships were “turned around” by a local 
concern which arranged for pilots, a berth for the ship, towboats, paying off the 
crew, and signing a new crew. This concern acted for the defendant only when 
its ships came to Philadelphia, performing no other services for the defendant. 
The court thought that there was “not enough in the record to sustain ...a 
judgment in personam”’*® against the corporation. The court apparently found 
nothing to the contrary in its quotations from the International Shoe opinion. 
Although the question of degree as to what are isolated acts and what are con- 
tinuous activities must often be a matter of argument, in recent cases clearly in- 


volving isolated acts the courts have not attempted to claim jurisdiction over 
the nonresident defendant.** 


Aside from the extent of the activities of the corporation within the forum, 
the significant supplementary test announced by the Supreme Court in the 
International Shoe case is whether or not the cause of action arose from those 
activities.“ If the activities are only single or isolated acts and the cause of 
action is unconnected with them, it is probably still unconstitutional to subject 
the corporation to suit. However, if the corporate operations within the forum 
are continuous and substantial, even though the cause of action did not arise 
from those operations, the implication of the Jnternational Shoe opinion is that 
it is not necessarily unconstitutional to require the corporation to defend the 


39 Tbid., at 275, 256. In Holland v. Parry Nav. Co., 7 F.R.D. 471 (Pa., 1947), on almost 
precisely the same facts, the defendant was held to have been “‘doing business” in Pennsyl- 
vania sufficient to make it amenable to service, although the defendant’s motion to vacate 
service was granted because the person served was not considered a proper party for service 
under the Pennsylvania statute; cf. Oro Nav. Co. v. Superior Court, 82 Cal. App. 2d 884, 
187 P. 2d 444 (1947) (defendant’s ship prepared for operation and crew hired in state). 


4° The defendant’s activities, arguably within the “isolated acts” class, were held not to 
constitute ‘‘doing business” for jurisdictional purposes in Read v. La Salle Extension Uni- 
versity, 156 F. 2d 575 (App. D.C., 1946) (solicitation of students on commission basis by one 
entirely independent representative, paying own expenses); Yedwab v. M. A. Richards Corp., 
137 N.J.L. 448, 60 A. 2d 310 (1948) {advising dealer as to merchandise display); Harrub 
v. Hy-Trous Corp., 31 So. 2d 567 (Ala., 1947) (visit by defendant’s president to confer with 
independent local distributor); Hellman v. Ladd, 315 Mich. 150, 23 N.W. 2d 244 (1946) 
(advising and assisting supplier); Condon-Cunningham Co. v. Caterpillar Tractor Co., 64 
F. Supp. 921 (Neb., 1946) (maintaining one representative to “create good will” and “enthuse 
and advise distributors”); Geller v. Macon, D. & S. R. Co., 190 N.Y. Misc. 903, 75 N.Y.S. 
2d 818 (1947) (negotiating bond refunding and occasional visits by agent to solicit freight 
business). In the following cases, it also appeared that the cause of action was not one arising 
out of the business done: Fehlhaber Pile Co. v. Tennessee Valley Authority, 155 F. 2d 864 
(App. D.C., 1946) (government-owned corporation maintaining Washington office for public 
and intergovernmental relations purposes); Rogers v. Mountain States Royalties, Inc., 
116 Colo. 455, 182 P. 2d 142 (1947) (holding directors’ meetings in state); Wolfer v. Lit 
Bros., 135 N.J.L. 253, 51 A. 2d 15 (1947) (lone agent soliciting by telephone from private 
apartment); Central Motor Lines v. Brooks Transp. Co., 225 N.C. 733, 36 S.E. 2d 271 (1945) 
(owning unused intrastate franchise and making occasional trips into state). 


4* It should be noted that a cause of action may arise in State A and yet arise out of business 
done in State B. The distinction here is not between causes of action arising in the state of the 
forum and those arising elsewhere. 


/ 
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action away from its “home.”# Apparently no court has yet found it desirable 
to utilize this opportunity, for subsequent cases have uniformly dismissed such 
actions.*? Perhaps this is because no case has appeared in which it would have 
been clearly in accord with ordinary notions of “fair play and substantial jus- 
tice” to assert jurisdiction over such an action.*4 Cases can be imagined, how- 
ever, in which it would be no hardship upon the corporation to defend an action 
in a state in which it was doing business, even though the action had no relation 
to that business.‘ Defendants have been known to interpose jurisdictional ob- 
jections without regard to the amount of hardship upon them, or upon the 
plaintiff if those objections should prevail. In balancing the conflicting interests 
of the parties with regard to the relative burden in assuming or rejecting juris- 
diction, the weight may sometimes be on the plaintiff’s side, regardless of the 
origin of the cause of action. On the other hand, a possible party, though he may 
be rare, is the plaintiff who seeks to recover a default judgment on the basis of 
an unjust claim, small enough to be exceeded by the amount it would cost the 
defendant to rebut the claim. Moreover, since it will probably most often be 
unreasonable to force the corporation to defend an unrelated foreign cause of 


# This is contrary to what had previously been thought the law. Rest., Conflict of Laws 
§ 92 (1934); 1 Beale, Conflict of Laws § 89.4 (1935); Goodrich, Conflict of Laws § 73, at 176-77 
(1938). This earlier conclusion was based on Old Wayne Mutual Life Ass’n of Indianapolis v. 
McDonough, 204 U.S. 8 (1907), and Simon v. Southern Ry. Co., 236 U.S. 115 (1914). No 
opinion was expressed on the question in Rest., Judgments § 30 (1942). In Central Motor 
Lines v. Brooks Transp. Co., 225 N.C. 733, 36 S.E. 2d 271 (1945), the court, after discussing 
the International Shoe case, said: ‘“We have not found the authority of the Wayne case and the 
Simon case successfully distinguished, or disputed, upon the factual situations which they 
present... .” Ibid., at 276. But the supposed authority of those cases seems clearly limited by 
standards presented by the International Shoe case. The Simon and Wayne cases have been 
distinguished before. Tauza v. Susquehanna Coal Co., 220 N.Y. 259, 115 N.E. 915 (1917). 


43 Smith v. Hydro Gas Co. of West Florida, 157 F. 2d 809 (C.C.A. sth, 1946), cert. den. 
330 U.S. 844 (1947); Mueller Brass Co. v. Alexander Milburn Co., 152 F. ad 142 (App. D.C., 
1945); Fehlhaber Pile Co. v. Tennessee Valley Authority, 155 F. 2d 864 (App. D.C., 1946); 
Landaas v. Canister Co.,69 F.Supp.835 (N.Y., 1946) ; Rogers v. Mountain States Royalties, Inc., 
116 Colo. 455, 182 P. ad 142 (1947); Central Motor Lines v. Brooks Transp. Co., 225 N.C. 
733, 36 S.E. ad 271 (1945); D. W. Onan & Sons v. Superior Court, 65 Ariz. 255, 179 P. 2d 243 
(1947); Wolfer v. Lit Bros., 135 N.J.L. 253, 51 A. ad 15 (1947). In some of these cases it was 
simply held that the defendant was not “doing business” in the state, and whether the rele- 
vance of the cause of action was considered does not appear. 


44 However, in actions under the Federal Employers’ Liability Act prior to enactment of the 
new Judicial Code, if the defendant was found to be “‘doing business” in the district, it made 
no difference where the cause of action arose, in view of the interpretation of the venue pro- 
vision of that statute. Note 24 supra. 


45 Such as an action to recover the amount due on a negotiable instrument on which the 
foreign corporation is unquestionably the party primarily liable, the issue concerning only the 
negotiation of the instrument to the plaintiff in the state of the forum or the construction of the 
terms of the instrument in view of the formal requisites of negotiability. Generally, there will 
be no substantial hardship on the defendant in cases where the corporation has no real 
defense on the merits, where the facts are not in dispute and the issue is one of law, or where 
the disputed facts may be determined from the testimony of witnesses readily available to 
forum. 
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action, it might be well to refuse all such actions in the interests of certainty, 
unless a definite type can be clearly set apart from the others. 

Several foreign corporation jurisdiction cases involve, in effect, the question: 
Who is doing business? The facts in Bach v. Friden Calculating Mach. Co.” will 
serve as an illustration: An alleged agent of the defendant California corpora- 
tion sold, serviced, and repaired the defendant’s machines in Ohio. The de- 
fendant contended that the alleged agent was an independent contractor. The 
court studied the contract between the defendant and the “independent con- 
tractor,” which seemed to be formally prepared to appear like an agreement 
with an independent contractor, but which revealed very extensive control by 
the corporation over that party’s business operations.‘’? Recognizing the “broad- 
ened viewpoint” of the International Shoe case, the court thought that, in ac- 
cordance with the test of reasonableness and justice, “{mJere formalism should 
give way to the real substance of the agreement. . . .”4* The lower court’s deci- 
sion for the defendant was therefore reversed. Other courts agree in similar 
cases,“ and there can be little question as to their correctness, for “traditional 
notions of fair play and substantial justice” do not allow the defendant to dis- 
own its activities when they give rise to obligations. Of course, if the alleged 
agent is actually independent, as in the ordinary wholesaler-retailer relation- 
ship, the activities of the retailer cannot constitute “doing business” by the 
wholesaler.s° Who is “doing business” is largely a question of fact and, it would 


# 167 F. 2d 679 (C.C.A. 6th, 1948). 

47 The contract provided that the agent should not further the interest of any of the cor- 
poration’s competitors, or engage in any other general business without the corporation’s 
consent. The agent was required to sell at prices fixed by the corporation, to locate in a place 
acceptable to the corporation, to operate under a name similar to the corporation’s, and to 
give the corporation free access to his files. The agent agreed to maintain liability insurance 
on vehicles used in the business to an amount satisfactory to the corporation. The agent was 
forbidden to mortgage any machine in his possession, or to become a surety or endorser without 
the corporation’s consent. The agent took orders in the name of the corporation, and his cus- 
tomers remitted to the corporation. Ibid. 

# Thid., at 683. 


49 Harrison v. Corley, 226 N.C. 184, 37 S.E. 2d 489 (1946) (agent operating airports for 
corporation under contract ostensibly a “‘lease”’); Littman v. Morris B. Sachs, Inc., 65 N.Y.S. 
ad 754 (Sup. Ct., 1946) (local corporation acting as buying agent for defendant); cf. Clover 
Leaf Freight Lines v. Pacific Coast Wholesalers Ass’n, 166 F. ad 626 (C.C.A. 7th, 1948), cert. 
den. 69 S. Ct. 46 (1948) (freight forwarding agent). Each of the preceding cases expressly 
followed the International Shoe case; the Clover Leaf case is a particularly well-reasoned 
application of the principles laid down by the Supreme Court. In Giusti v. Pyrotechnic 
Industries, 156 F. ad 351 (C.C.A. gth, 1946), cert. den. sub nom. Triumph Explosives, Inc. v. 
Giusti, 329 U.S. 787 (1946), an express consent case, the court held that the defendant’s 
unfair trade practices, although wrongful, nevertheless amounted to “business transacted” 
in California for jurisdictional purposes. California firms which were members of the monopo- 
listic conspiracy were held agents through which the “business” was transacted. 

8° The independence of the alleged agent was the decisive factor against jurisdiction in 
Landaas v. Canister Co., 69 F. Supp. 835 (N.Y., 1946) (lone salesman paid own expenses); 
Guile v. Sea Island Co., 66 N.Y. S. ad 467 (Sup. Ct., 1946), aff’d without opinion 272 App. Div. 
881, 71 N.Y.S. ad 911 (1947), appeal dismissed 297 N.Y. 781, 77 N.E. 2d 793 (1948) (local 
corporation soliciting guests for defendant’s resort hotel); and influential in Read v. La Salle 
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seem, not altogether dependent upon the law of agency. 

Although the broad test of the International Shoe case has been expressly 
adopted as controlling in many decisions, the potentialities of those standards 
are far from realized.*3 A general review of subsequent cases reveals some courts 
still speaking in terms of “implied consent’ or “presence.’’ss Probably the most 
significant feature of the case was its removal of the problem from “that world 
of abstraction—drawn from the analogy of arrest under a capias—in which it 
has hitherto so helplessly floundered.”* The fictions no longer have any proper 
place in the decisions. Their misleading and confusing influence should not be 
perpetuated in dealing with a problem which has none but real aspects to the 
parties involved and which can be measured by the plaintiffs and defendants in 
terms of convenience, money costs, and injustice. Although extension of the 
jurisdiction of courts may be expected to continue in the wake of scientific and 
economic developments, the specific possibilities of extension discussed above 
may not all develop in the near future, since they often involve situations in 
which there may be considerable difference of opinion as'to the reasonableness 
of assuming jurisdiction over a particular defendant or class of defendants. 
But there is surely no necessity for dealing in outworn abstractions when the 
Supreme Court has stated the issue in terms of the considerations actually in- 
volved. The broad standards of the International Shoe case may be expected to 
prevail in a mature legal system. 


Extension University, 156 F. ad 575 (App. D.C., 1946). Cf. Minnesota Mining & Mfg. Co. v. 
International Plastic Corp., 159 F. 2d 554 (C. CA. 7th, 1947) (distributor’s place of business 
not defendant’s “‘place of business” within patent infringement venue statute). 

st The artificiality of corporate personality is responsible for an analogous problem in the 
case of the wholly-owned subsidiary corporation resident or doing business in the state and 
the defendant parent corporation organized elsewhere. These facts alone were held insufficient 
to give courts of the subsidiary’s state jurisdiction over the parent in State v. Northwest 
Magnesite Co., 28 Wash. 2d 1, 182 P. 2d 643 (1947), the court following Cannon Mfg. Co. v. 
Cudahy Packing Co., 267 U.S. 333 (1925); cf. Schenstrom v. Continental Machines, Inc., 
7 F.R.D. 434 (N.Y., 1947) (foreign corporation and local partnership both wholly owned and 
directed by one family; jurisdiction over partnership not jurisdiction over corporation although 
partnership was exclusive selling outlet of corporation). But where the officers of both are the 
same persons, and they manage the defendant from within the state, the opposite result has 
been reached. Pickthall v. Anaconda Copper Mining Co., 73 F. Supp. 694 (N.Y., 1947) (“doing 
business” within F.E.L.A. venue provision); In re Grand Jury Subpoenas Duces Tecum, 72 
F. Supp. rorg (N.Y., 1947) (“found” within district under Clayton Act). 

* Cases cited notes 20, 22, 26, 28, 46, 49 supra; Grace v. Proctor & Gamble Co., 57 A. ad 
619 (N.H., 1948); Winkler-Koch Engineering Co. v. Universal Oil Prod. Co., 70 F. Supp. 77 
(N.Y., 1946). 

83 The International Shoe decision has received no mention at all in at least twenty sub- 
sequent cases, although they involved situations to which its authority extends. 

54 See, for example, Central Motor Lines v. Brooks Transp. Co., 225 N.C. 733, 36 S.E. ad 
271 (1945). 

58 See, for example, Yedwab v. M. A. Richards Corp., 137 N.J.L. 448, 60 A. 2d 310 (1948); 
Myers Motors, Inc. v. Kaiser-Frazer Sales Corp., 80 F. Supp. 18 (Minn., 1948); Schenstrom v. 
Continental Machines, Inc., 7 F.R.D. 434 (N.Y., 1947). 


*L. Hand, J., in Bomze v. Nardis Sportswear, Inc., 165 F. ad 33, 37 (C.C.A. ad, 1948): 
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II 

Anything said about jurisdiction over individuals or partnerships in Inter- 
national Shoe Co. v. Washington is necessarily dictum. However, the discussion 
of jurisdiction over foreign corporations in the opinion was introduced by refer- 
ence to jurisdiction over individuals: 

[NJow that the capias ad respondendum has given way to personal service of sum- 
mons or other form of notice, due process requires only that in order to subject a 
defendant to a judgment in personam, if he be not present within the territory of the 
forum, he have certain minimum contacts with it such that the maintenance of the 
suit does not offend “traditional notions of fair play and substantial justice.”s7 
There seems no reason that a continuous course of business conducted by the 
agents of a nonresident individual should not be considered the equivalent of 
such “minimum contacts.” The nonresident businessman may profit just as 
much from dealing with the state’s citizens as a foreign corporation. The hard- 
ship is just as great if one of those citizens meets with jurisdictional objections 
when he seeks, in the courts of his state, to assert a claim arising out of the 
business done by the nonresident within the state.** ‘Traditional notions of fair 
play and substantial justice” surely require that the nonresident doing business 
in the state be compelled to defend, in the courts of the state, causes of action 
arising out of the business done there. The International Shoe opinion suggests 
that the jurisdictional theories pertaining to corporations and those relating to 
individuals have at last coalesced.’ The case of Flexner v. Farson,® which was 
once thought to block the assertion of jurisdiction over nonresident individuals 
not present within the state, has long since been distinguished." The fact that a 
state does not have the power to exclude a nonresident individual is of no conse- 
quence, for the power of a state to exclude a corporation from intrastate busi- 
ness no longer has any bearing on jurisdiction over a foreign corporation in the 
absence of express consent, the doctrine, of “implied consent” being dead. It 
may be concluded that it is entirely reasonable to expect that a statute, provid- 
ing for proper service of process on nonresident individuals whose agents do 
business within the state and for jurisdiction over the nonresidents with respect 
to causes of action arising out of those activities, would today be found constitu- 
tional. 

57 International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 

58 Indeed, many foreign corporations may be forced to expressly consent to the jurisdic- 
tion of the state’s courts before they do business in the state, while this condition cannot be 
imposed on individuals. Thus, if jurisdiction depended entirely upon express consent, one 
dealing with nonresident individuals would more often be forced to take his claims to another 
state than one dealing with foreign corporations. 

59 See note 35 supra for another aspect of the suggested joinder. 

° 248 U.S. 289 (1919). : 

Scott, Jurisdiction over Nonresidents Doing Business within the State, 32 Harv. L. 
Rev. 871, 890 (1919). 

© This position was taken in Rest., Judgments § 22 (1942), largely on the basis of the 
Supreme Court’s holding in Henry L. Doherty & Co. v. Goodman, 294 U.S. 623 (1935). How- 
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Such was the holding of the Arkansas Supreme Court in a recent case.*? The 
court recognized the relevance of the International Shoe decision to the question 
before it, and held that the statute’ did not violate any constitutional right of 
the nonresident defendant: 

It does not violate the due process clause since it requires a legal basis for juris- 
diction, that is the nonresident, defendant, must have done some business, work or 
service within the State. It does no violence to the privileges and immunities clause 
because it does not discriminate between non-residents but places them upon the 
same basis as residents. 


Similar statutes are in force in other states,’ and foreign corporation cases are 
often looked to in determining what activities constitute “doing business” by 
the individual. The International Shoe case may therefore become a significant 


ever, the Court in that decision had expressly limited itself to the particular facts of the situa- 
tion there presented. Ibid., at 628. The Court carefully noted the fact that the defendant’s 
business, that of dealing in corporate securities, was subjected to special regulation by the 
state. It was thus suggested that the case might be only a slight extension of the principle of 
Hess v. Pawloski, 274 U.S. 352 (1927), that a nonresident’s acts which are of a sort dangerous 
to life or property may provide the basis for jurisdiction as to causes of action arising out of 
such acts. “Both the sale of securities and the operation of motor vehicles are fraught with 
danger and economic harm to the general public.” Goodrich, Conflict of Laws § 70, at 168 
(1938). The idea originating from the nonresident motorist cases was carried a little further in 
Sugg v. Hendrix, 142 F. 2d 740 (C.C.A. sth, 1944), where the application of a Mississippi 
statute (Miss. Code Ann. [1944] § 1437) was held constitutional. The statute provided for 
jurisdiction over nonresident individuals doing business in the state without discriminating 
between types of business. However, the defendant’s Mississippi business was the construc- 
tion of a levee, and the court, emphasizing the hazardous nature of construction work and 
relying on the nonresident motorist cases, was careful to limit itself to the facts at hand. The 
court thought the statute, as there applied, was a reasonable exercise of the police power of the 
state. Compare Dubin v. Philadelphia, 34 Pa. D. & C. 61 (1938) (nonresident owner or user 
of local real estate). 


6 Gillioz v. Kincannon, 214 S.W. 2d 212 (Ark., 1948). Accord: Wein v. Crockett, 195 P. ad 
222 (Utah, 1948); Ritholz v. Dodge, 210 Ark. 404, 196 S.W. 2d 479 (1946); see Interchemical 
Corporation v. Mirabelli, 269 App. Div. 224, 54 N.Y.S. ad 522 (1945). In the Wein case, the 
court observed: ‘‘If the cause of action arises in this state, out of business transacted in this 
state, the probabilities are that the witnesses will be readily available here; the law of this state 
will control and determine the cause of action; and the courts here would be the forums of 
convenience for the trial of the action. To require a resident who is transacting business in 
this locality to commence his action in a foreign jurisdiction on a cause of action arising here, 
and transport his witnesses to other states would make protection of his right prohibitive and 
would, in effect, permit nonresidents to continue in business in this state immune from legal 
responsibility.” Wein v. Crockett, supra, at 228-29. 

6s Gillioz v. Kincannon, 214 S.W. 2d 212, 215 (Ark., 1948). The Arkansas court relied on 
the language in the International Shoe decision quoted in text at note 57 supra. 


6s Ark. Acts (1947) No. 347. 
% Gillioz v. Kincannon, 214 S.W. 2d 212, 216 (Ark., 1948). 


& See, e.g., Ky. Codes Ann. (Carroll, 1948), Civ. Prac. Code §§ 51-56; N.Y. Civ. Prac. 
Ann. (Cahill, 1946) § 229-b; Utah L. (1947) c. 10. 

Asin Melvin Pine & Co. v. McConnell, 298 N.Y. 27, 80 N.E. 2d 137 (1948); Baffenberger 
v. Kremer, 63 F. Supp. 924 (Pa., 1945); Debrey v. Hanna, 182 N.Y. Misc. 824, 45 N.Y.S. ad 
551 (1943). 
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precedent on this question. This was forcefully recognized in a case in one of the 
lower New York courts,” in which the defendant partners’ motion to dismiss 
was at first granted. This decision was recalled and the motion denied on reargu- 
ment, after the court had “been advised of the latest pronouncement of the 
United States Supreme Court [the International Shoe case] upon the subject of 
what activities of a non-resident within a state will subject such non-resident to 
jurisdiction.”’° On appeal, the lower court’s decision was affirmed on the basis of 
the “long-recognized test of what constitutes engaging in business. . . .””" How- 
ever, the Court of Appeals, for unstated reasons, said: 

It is unnecessary, at this time, to say whether and to what extent that test may 
be relaxed in reliance upon the constitutional principles recently announced by the 
Supreme Court in International Shoe Co. v. Washington. . . .” 


The cautious reluctance of the New York court seems unnecessary. Even though 
the principles of the International Shoe case would not necessarily result in a 
relaxation of the “test” mentioned, those principles might reasonably be relied 
upon in actions against nonresident individuals engaging in business within the 
state. 

It has generally been conceded that, in states in which partnerships and 
unincorporated associations are subject to suit as entities, nonresident organiza- 
tions of this nature may be treated jurisdictionally in the same manner as 
undomesticated foreign corporations. That is, a nonresident partnership doing 
business in such a state is subject to suit there in causes of action arising out of 
the business done in the state.” This jurisdiction was not thought to apply to 
the partners as individuals.” A statute providing for jurisdiction over the non- 
resident partners individually would appear to be valid today, in view of the 
principles discussed above with regard to individuals. Again, the standards of 
the International Shoe case as to the extent of activities within the forum which 
is necessary for jurisdiction should be influential in partnership cases. 

The implications here drawn from International Shoe Co. v. Washington take 
on added significance when it is realized that they are part of a dual trend in 
jurisdictional decisions: in defining the court with jurisdiction, a trend from the 
court with immediate power over the defendant to the court where both parties 
may most conveniently settle their dispute; and in defining due process of law, a 
trend from emphasis on the territorial limitations of courts to emphasis on pro- 
viding notice and an opportunity to be heard. The Jnternational Shoe case may 
thus be expected to continue to gain in importance. 


% Melvin Pine & Co. v. McConnell, 64 N.Y.S. 2d 814 (Sup. Ct., 1946), aff’d 273 App. Div. 
128, 76 N.Y.S. ad 279 (1948). 

7 Thid., at 814-15. 

™ Melvin Pine & Co. v. McConnell, 298 N.Y. 27, 80 N.E. 2d 137 (1948). 

® Ibid. (Italics added). 

™ Rest., Conflict of Laws § 86 (1934); 1 Beale, Conflict of Laws § 86.1 (1935). 


™ Western Mut. Fire Ins. Co. v. Lamson Bros. & Co., 42 F. Supp. 1007 (Iowa, 1941); 
t Beale, Conflict of Laws § 86.1 (1935). 





NOTES 537 


RIGHT TO VOTE DURING AN ECONOMIC STRIKE 


One provision of the Taft-Hartley Act, urged by its supporters 2s simple com- 
mon sense’ and damned by its critics as “calculated to produce and prolong 
strife and to defeat collective bargaining,’” states in effect that if a representa- 
tion election is held during an economic strike, permanent replacements hired by 
the employer shall vote instead of the strikers whose jobs they fill. The under- 
lying problem is acute because the two groups, the replacements and the dis- 
placed strikers, possess diametrically conflicting interests in the election yet 
each can advance a good claim of a right to vote. Three recent applications of 
this provision by the National Labor Relations Board plus current congressional 
re-examination of the national labor policy have aroused new interest in the 
pertinent issues.‘ 

As between the two groups, the right of the strikers to vote in a representa- 
tion election held during a strike, excluding any question of replacements, is well 
established.’ A basic principle of the National Labor Relations Act is that the 
peaceful settlement of industrial disputes will be enhanced by the promotion of 
collective bargaining.* In order to assure that collective bargaining will not be 
interrupted during the critical time a strike is in progress, the Act defines strikers 
as “employees” so that the employer’s obligation to bargain shall continue.’ It 
follows that if a representation election is held during a strike, the strikers must 
be eligible to vote and the Board has so held.* In the Sartorius case in 1938 the 
Board was first presented with the contention that replacements hired during a 
strike should also be allowed to vote.* By holding in that case that the strikers 

* Senate Report on S. 1126, 80th Cong. 1st Sess., at 25 (1947). 

* Senate Minority Report No. 10s, Pt. 2, on S. 1126, 8oth Cong. 1st Sess., at 10 (1947). 


3 “Employees on strike who are not entitled to reinstatement shall not be eligible to vote.” 
-Management Relations Act § 9(c)(3), 61 Stat. 143 (1947), 29 U.S.C.A. § 150 (Supp., 
1947). 

4 Triangle Publications, Inc., Station WFIL-TV, 23 L.R.R.M. 1144, 80 N.L.R.B. No. 132 
(1948); Pipe Machinery Co., 22 L.R.R.M. 1510, 79 N.L.R.B. No. 181 (1948), pursuant to 
21 L.R.R.M. 1178, 76 N.L.R.B. No. 37 (1948); Times Square Stores Corp., 22 L.R.R.M. 3173, 
79 N.L.R.B. No. 50 (1948). 

5 Wicaco Machine Corp., 69 N.L.R.B. 741 (1946); Burton-Dixie Corp., 29 N.L.R.B. 444 
(1941); The Harris-Hub Bed & Spring Co., 13 N.L.R.B. 1236 (1939). 

6 “Tt is declared to be the policy of the United States to eliminate the causes of certain sub- 
Stantial obstructions to the free flow of commerce .. . by encouraging the practice and pro- 
cedure of collective bargaining. ...” Labor- -Management Relations Act § 1, 61 Stat. 136 
(1947), 29 U.S.C.A. § 151 (Supp. ™ 1947). ‘*The theory of the Act is that free opportunity for 
negotiation with accredited representatives of employees is likely to promote industrial peace 
and may bring about the adjustments and agreements which the Act in itself does not attempt 
to compel.” NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 45 (1937). 


7 “The term ‘employee’ shall include . . . any individual whose work has ceased as a con- 
sequence of, or in connection with, any current labor dispute. . . .” Labor-Management Re- 
lations Act § 2(3), 61 Stat. 137 (1947), 29 U.S.C.A. § 152 (Supp., 1947). 

* Cases cited note 5 supra. 


»° A. Sartorius & Co., Inc., 10 N.L.R.B. 493 (1938). 
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alone were eligible to vote, the Board gave renewed meaning to the importance 
of preserving the continuity of the bargaining process." 

Under present board policy the conflicting claims of the replacements to vote 
can arise only in an “economic” strike, as opposed to an “unfair labor practice” 
strike. This distinction was not found in the Wagner Act but arose in its ad- 
ministrative interpretation. An unfair labor practice strike is one which is in- 
duced or prolonged by an unfair labor practice on the part of the employer 
within the meaning of the Act.” The economic strike is any other legitimate 
strike, generally for the customary purpose of securing a change in wages, hours, 
or working conditions." Since the employer has committed a wrong in the unfair 
labor practice strike the Board orders the reinstatement of all strikers, even if 
this means discharging replacements hired to take their places."4 The unfair la- 
bor practice will be inoperative to change the majority status of the bargaining 
agent,"5 and in an election held during the strike only the strikers will be per- 
mitted to vote." In the economic strike, however, since the employer himself is 
guilty of no misconduct under the law, the Board and the courts have con- 
sistently upheld his right to hire replacements and to retain them after termina- 
tion of the dispute. This is the Mackay doctrine."’ The replaced strikers have no 

*° To permit replacements to vote ‘‘might effectively foreclose the possibility of the settle- 
ment of the labor dispute, whether by the return of the striking employees to their jobs . . . dur- 
ing the strike, or by some other settlement agreement, a possibility which the Act contemplates 


should no be foreclosed during the currency of the strike.” A. Sartorius & Co., Inc., 10 
N.L.R.B. 493, 495 (1938). 


™ However, the Senate-House conference on the Taft-Hartley Act specifically left the 
Board free to change its policy and hold that even unfair labor practice strikers would not be 
entitled to reinstatement if permanent replacements had been hired. 93 Cong. Rec. 6601 
(June 5, 1947). Under Section 9(c)(3), since the unfair labor practice strikers would not be en- 
titled to reinstatement they would not be eligible to vote. This would have the effect of penaliz- 
ing the workers for calling the strike instead of seeking rectification of the employer’s wrong 
through the orderly processes of the Board. 


™ M. H. Ritzwoller v. NLRB, 4 F. 2d 432 (C.C.A. 7th, 1940); NLRB v. Stackpole Carbon 
Co., tos F. ad 167 (C.C.A. 3d, 1939). 


*3 Columbia Pictures Corp., 64 N.L.R.B. 490 (1945) (recognition); Firth Carpet Co. v. 
NLRB, 129 F. 2d 633 (C.C.A. 2d, 1942) (sympathy strike); NLRB v. Mackay Radio & 
Telegraph Co., 304 U.S. 333 (1938) (dissatisfaction with negotiations). The strike is pre- 
sumed to be an economic strike when no unfair labor practice charges are pending before the 
Board. Times Square Stores Corp., 22 L.R.R.M. 1373, 1374, 79 N.L.R.B. No. 50 (1948). 
The economic strike is to be distinguished from a third class of strikes, those whose purpose 
is unlawful. Southern Steamship Co. v. NLRB, 316 U.S. 31 (1942) (mutiny); The American 
News Co., Inc., 55 N.L.R.B. 1302 (1944) (strike to compel employer to violate the Federal 
Stabilization Act); NLRB v. Sands Mfg. Co., 306 U.S. 332 (1939) (violation of contract). 
The Taft-Hartley Act has added, inter alia, the secondary boycott, strikes in defiance of the 
Board’s certification, and the jurisdictional dispute. Labor-Management Relations Act § 8(b) 
(4), 61 Stat. 140 (1947), 29 U.S.C.A. § 158 (Supp., 1947). 


4 Louisville Refining Co., 4 N.L.R.B. 844 (1938). 

*S NLRB v. Bradford Dyeing Ass’n, 310 U.S. 318, 340 (1940). 

*6 Longhorn Roofing Products, Inc., 67 N.L.R.B. 84 (1946). 

*? NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938). 
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right to reinstatement." Since the replacements are bona fide employees, they 
can claim as much right to vote as the strikers. In the Wurlitzer case in 1941 the 
Board, having undergone a change in personnel,’? overruled the Sartorius deci- 
sion by holding both groups eligible to vote.”° 

The Taft-Hartley law completed the gamut of possible positions by providing 
that the right of permanent replacements to vote is superior to that of the dis- 
placed strikers.* The congressional majority supported this pro-management 
position on the ground that the employer should not be obligated to bargain 
with persons who are not on the job and have no expectancy of employment.” 

The major problem introduced by the present law is how to determine when 
the replacements are sufficiently “permanent” so as to take precedence over the 
strikers. In ordering the election to be held the Board, for administrative con- 
venience, considers both strikers and replacements presumptively eligible to 
vote subject to challenge.” The challenged ballots are only passed upon if the 
voting is close and if their number is sufficient to affect the results.*4 The recent 
Pipe Machinery decision gave the Board its first opportunity to delineate what 
the tests of permanency might be.’5 In that case the plant had been reopened 
three months after the strike began, and within the next three months full opera- 
tions had been resumed. Six months thereafter the Board ordered the election; 
it was relatively easy therefore to decide that the replacements were permanent. 
The Board took into consideration the following factors: none of the strikers had 
ever made unconditional application for return to work; after resuming opera- 


tions the company had attempted to induce the strikers to return; the replace- 
ments testified that they had been hired on a permanent basis and planned to 
continue with the company; in their previous employment they had done the 
same or similar work; and they had been hired from the geographical area in 
which the plant was located. Although it agreed that the replacements were 
“permanent” in this case, the Board ruled that unilateral declarations by the 
employer that the work is permanent are not by themselves determinative.” 


18 “Tt has long been established that economic strikers who have been permanently replaced 
are not entitled to reinstatement.” Pipe Machinery Co., 22 L.R.R.M. 1510, 79 N.L.R.B. 
No. 181 (1948). 


"? Harry A. Millis replaced J. Warren Madden as chairman, and Wm. M. Leiserson re- 
placed Donald Wakefield Smith as member. 


2 Rudolph Wurlitzer Co., 32 N.L.R.B. 163 (1941). 31 Note 3 supra. 
* See 93 Cong. Rec. 3834 (April 23, 1947). By eliminating the right of displaced strikers to 
vote, Congress removed the apparent absurdity of the Wurlitzer rule under which more votes 


were cast than there were jobs to fill. An excellent discussion of this issue is found in Rudolph 
Wurlitzer Co., 32 N.L.R.B. 163, 169, 171 (1941). 


*3 Pipe Machinery Co., 21 L.R.R.M. 1178, 76 N.L.R.B. No. 37 (1948); Solar Electric 
Corp., 22 L.R.R.M. 1031, 77 N.L.R.B. No. 77 (1948): Boaz Mills, Inc., 22 L.R.R.M. 1322, 
78 N.L.R.B. No. 153 (1948). 


*4 Cases cited note 23 supra. 
%8 Pipe Machinery Co., 22 L.R.R.M. 1510, 79 N.L.R.B. No. 181 (1948). 
* Thid. 
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The mere fact that an election is called during a strike means that prior to 
the strike no union had been certified as the collective bargaining agent. Had 
the striking union been so certified, the employer would have been obligated to 
bargain with it for at least a year.*7 With certification the pre-strike status quo 
is preserved during the strike insofar as the collective bargaining obligation is 
concerned. If a non-certified union represents a clear majority of the employees 
before a strike is initiated the employer is under a duty to bargain and cannot 
raise lack of certification as a defense.* But after an economic strike has begun, 
under the Wurlitzer and Taft-Hartley rules, the employer is able to change this 
pre-strike status quo, since the replacements he is entitled to hire are also able 
to vote in a representation election held during the strike.*® In this manner the 
Wurlitzer and Taft-Hartley doctrines operate in effect to penalize the union for 
not having safeguarded itself with certification before calling the strike. This 
result seems harsh, since the often time-consuming certification procedures of 
the Board are usually an inadequate substitute for the advantages of a strategi- 
cally timed strike. 

The burden of obtaining certification which is thus placed on the union should 
be contrasted with the various rights and duties of the employer under other 
pre-strike situations. Where the majority status of the union is in reasonable 
doubt, the employer may refuse to bargain until an election is held,*° provided 
he makes a timely objection in good faith.* Further, if two or more unions are 
contending for representation, the employer is forced to wait for the certifica- 
tion of one or the other, because it would be an unfair labor practice to sign a 
contract with, or demonstrate a preference for, either union.” The Board, how- 
ever, has refused to declare a strike unlawful in either of these situations. 

Regardless of the status of the union before the strike began, the employer 

*? The Taft-Hartley Act provides that no more than one election may be held in any 
twelve-month period. Labor-Management Relations Act § 9(c)(3), 61 Stat. 143 (1947), 
29 U.S.C.A. § 159 (Supp., 1947). Tbuugh no time limit was set in the Wagner Act, the Board 


held the certification good for a reasonable time, usually a year. Kimberley-Clark Corp, 61 
N.L.R.B. 90 (1945). 


** NLRB v. Dahlstrom Metallic L oor Co., 112 F. ad 756 (C.C.A. 2d., 1940). 


** The way in which the status quo changes can be illustrated by a simple example. Sup- 
pose a work force of 100, 70 of whom go out on strike. It can be assumed that the 30 employees 
remaining on the job and any replacements hired will vote against the striking union. Under 
the Taft-Hartley provision the union will lose its majority status and therefore the election 
if 2x replacements have been hired. Under the Wurlitzer doctrine the same result will follow 
when 41 replacements are hired. Thus, under the Wurlitzer rule each replacement is one- 
half as effective in changing the pre-strike picture as under the Taft-Hartley Act. 

3° Surpass Leather Co., 21 N.L.R.B. 1258 (1940). 

3* NLRB v. Remington Rand, Inc., 94 F. 2d 862 (C.C.A. ad, 1938). 


3 Midwest Piping & Supply Co., Inc., 63 N.L.R.B. 1060 (1945); Keystone Steel and Wire 
Co., 62 N.L.R.B. 683 (1945); Elastic Stop Nut Corp., 51 N.L.R.B. 694 (1943). 

33 Granite Textile Mills, Inc., 21 L.R.R.M. 1216, 76 N.L.R.B. No. 93 (1948) (single union); 
National Silver Co., 71 N.L.R.B. 594 (1946) (competing unions); Columbia Pictures Corp., 
64 N.L.R.B. 490 (1945) (competing unions). This would be a strike for “recognition.” 
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secures impressive gains if the striking union loses the election. The morale of 
the strikers will be dealt a serious blow, and potential replacements will be more 
willing to come to work. Not only will the strike be broken but the employer will 
handily be rid of what he regards as a disagreeable union.*4 And, what is most im- 
portant, immediately after certification of the new union the strikers become 
guilty of the unfair labor practice of acting to compel recognition in defiance of 
a board certification,*5 and the union is subject to a mandatory court injunction 
as well as liability for damages.** Even under the Wagner Act, although no in- 
junction could be secured,7 the employer was permitted to discharge all workers 
participating in a strike of this kind.** These are tempting inducements to the 
employer to postpone settlement until fifty-one per cent replacements are hired 
and the election is held. 

The chief union objection to Section 9(c)(3) emphasizes the effect on the 
strike of allowing the replacements to vote. Once the strike begins, it is impor- 
tant that collective bargaining continue unimpaired in order to reach a settle- 
ment as early as possible. Most strikes are ended in this manner.*? To put into 
the employer’s hands the power to cut down the striking union’s majority status 
one by one as each new replacement is hired, until he shall no longer be obligated 
to bargain, is to give him a powerful inducement, not to settle the strike, but to 
prolong it. Even an employer acting in good faith will find it difficult to know 
from day to day, as additional replacements are hired and additional strikers 
abandon the strike, with whom the law obligates him to deal.‘° The effectiveness 


of collective bargaining as a means for peacefully settling labor disputes is thus 
seriously impaired.“ 


34 When the officers of the striking union have not filed non-Communist affidavits, the em- 
ployer is apparently free actively to support a competing union, since unfair labor practice 
charges filed by members of the striking union will be dismissed. Times Square Stores Corp., 
22 L.R.R.M. 1373, 79 N.L.R.B. No. so (1948); H. O. Canfield Co., 21 L.R.R.M. 1217, 76 
N.L.R.B. No. 92 (1948). 


35 Labor-Management Relations Act § 8(b)(4)(C), 61 Stat. 140 (1947), 29 U.S.C.A. § 158 
(Supp., 1947). 


% Thid., at §§ 10(1), 303. 


37 Yoerg Brewing Co. v. Brennan, 59 F. Supp. 625 (Minn., 1945). The Norris-LaGuardia 
Act bars the injunction. This opinion contains an excellent discussion of the problem. 


38 Thompson Products, Inc., 72 N.L.R.B. 886 (1947). 


39 See A. Sartorius & Co., Inc., ro N.L.R.B. 493, 494 (1938), and Edwin S. Smith’s dissent, 
Rudolph Wurlitzer Co., 32 N.L.R.B. 163, 172 (1941). 


4# See dissent, Rudolph Wurlitzer Co., 32 N.L.R.B. 163, 172 (1941). 


# The Senate Minority Report stressed this argument. ‘‘We deem it highly undesirable, 
because it enables an employer to secure the rejection of an established bargaining agent at 
the very time that the public interest makes it particularly urgent that collective bargaining 
continue. .. . Anti-union employers are . . . encouraged to refuse settlement of disputes in 
order to bring about strikes and thereby secure the defeat of the collective bargaining repre- 
sentative. We can think of few provisions in this bill better calculated to produce and prolong 


strife and to defeat collective bargaining.” Senate Minority Report No. 105, Pt. 2, on S. 1126, 
80th Cong. rst Sess., at 10 (1947). 
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A second objection to the rule of the Taft-Hartley Act is that it allows the 
employer to use the representation procedure to enhance his economic power in 
the continuing conflict between management and labor. This rule permits the 
employer, after having hired fifty-one per cent replacements, to call for an elec- 
tion which will immediately break both the union and the strike and cut off 
remaining economic weapons which the union might still be able to wield. 
Without the election, a strike is not necessarily ended merely because the em- 
ployer has hired fifty-one per cent replacements. For example, the remaining 
forty-nine per cent of the strikers might include certain key skilled men, dif- 
ficult to replace; or continued picketing by the union may cause a serious loss of 
business.‘ Effects similar to these have caused organized labor to assert that the 
provision in question, Section 9(c)(3), places such a hazard on the right to strike 
as to make the guarantees of that right in the Act a nullity.‘ 

In any re-examination of a striker’s right to vote, one possible formula Con- 
gress might adopt would be to apply different rules depending on the relations 
of the parties at the beginning of the strike. Thus, for example, the Taft- 
Hartley rule, which operates to some extent to penalize the union for not secur- 
ing certification before calling the strike, might be applied where two rival 
unions were contending for representation or where the majority status of the 
striking union was not clear and the employer raised this objection in good faith 
at the proper time. On the other hand, the Sartorius rule, permitting only 
strikers to vote, would be applied when the majority status of the union was 
clear before the strike, or the employer did not in good faith insist on an election 
before he went ahead with collective bargaining. Such a rule, however, is subject 
to the criticism that it further complicates the strike picture when simplicity in 
defining the exact legal position of both sides is itself a virtue. 

There is a second possible alternative to Section 9(c)(3). While the strike is 
still current, only the strikers might be permitted to vote, but after the employer 
had for all practical purposes terminated the strike by the exercise of his right to 
hire replacements and resume operations, the right to vote would pass to the 
replacements and unreplaced strikers. This provision might read: “‘Replace- 
ments hired during a strike shall not be eligible to vote unless the strike has, for 
representation purposes, been terminated.” 

The suggested rule is not new. It was implicit in the Sartorius doctrine, under 


# The Taft-Hartley Act permits the employer to file a petition for an election, follow- 
ing a claim for recognition by one or more individuals. Labor-Management Relations Act 
§ 9(c)(1)(B), 61 Stat. 143 (1947), 29 U.S.C.A. § 159 (Supp., 1947). Employer petitions were 
also permitted under the Wagner Act. N.L.R.B. Rules and Regulations, Series 2, effective 
July 14, 1039, §§ 203.1—203.2, 4 Fed. Register 3139 (1939). 


“3 Cf. Yoerg Brewing Co. v. Brennan, 59 F. Supp. 625 (Minn., 1945); McPherson Hotel Co. 
v. Smith, 127 N.J. Eq. 167, 12 A. ad 136 (1940); E. M. Loew’s Enterprises, Inc. v. Interna- 
tional Alliance of Theatrical State Employees, 125 Conn. 391, 6 A. 2d 321 (1939). 


44 See the union argument in Pipe Machinery Co., 22 L.R.R.M. 1510, 79 N.L.R.B. No. 181 
(1948). 
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which the question of termination was explicitly decided at least once in the 
affirmative.‘ Like all attempted solutions, this answer raises its own problems, 
the chief of which is to determine when the strike is “terminated.” The modi- 
fying phrase, “for representation purposes,” is included in order to emphasize 
that termination should be found only when collective bargaining with the 
strikers can no longer serve a useful purpose and when none of the effective eco- 
nomic weapons of the union remains to be cut off by the election. Factors to be 
considered should probably include: the reasonable expectancy of settlement ;*° 
the continued economic loss to the employer and his resumption of normal oper- 
ations; the continued evidence of strike activity, such as the degree of picketing 
effort; whether strike benefits are continued; and the percentage of strikers who 
have secured permanent employment elsewhere or returned to work.‘? The 
question of termination is probably no more difficult to decide than the present 
problems of who is a “permanent replacement” and which of the strikers have 
been replaced.** The Board has already had to decide the question in a few 
cases,4? as state courts have had to decide the similar question of whether a 
“labor dispute” is terminated within the meaning of various state statutes.5° 


48 Standard Insulation Co., Inc., 22 N.L.R.B. 758 (1940). 


# Since the election forecloses a settlement, the expectancy of settlement would seem to be 
a relevant factor, although to regard it as such might penalize the employer who is acting in 
good faith by continuing to bargain. Some state courts have considered the question. E. M. 
Loew’s Enterprises, Inc. v. International Alliance of Theatrical Stage Employees, 125 Conn. 
391, 6 A. 2d 321 (1939). And in federal courts under the Wagner Act, NLRB v. Remington 
Rand, Inc., 94 F. 2d 862, 872 (C.C.A. 2d, 1938) (the Act “does not require further negotiation 
after it becomes apparent that a settlement is impossible”). 


47 “Among the criteria for determining whether a strike continues in existence are the em- 
ployer’s filling of positions left vacant by the strikers, his resumption of normal operations, 
and the continuance of concerted strike activities by the workers.” Standard Insulation Co., 
Inc., 22 N.L.R.B. 758 (1940). 


# Eight months elapsed between the order of election and the decision on the challenged 
votes in the Pipe Machinery case. By the date of decision the strike had in effect been ended. 
Pipe Machinery Co., 22 L.R.R.M. 1510, 79 N.L.R.B. No. 181 (1948). 


4# Standard Insulation Co., Inc., 22 N.L.R.B. 758 (1940) (strike held terminated where only 
sporadic picketing continues, strikers have offered to return to work and twelve of some fifty 
have been re-employed, and normal operations have been resumed); Lloyd Hollister, Inc. 
68 N.L.R.B. 733 (1946) (strike found still to be current where picket lines have been main- 
tained, union continues to pay strike benefits and retains company on “unfair list,” and 
company has continued to meet with union in effort to settle the strike); Standard Lime & 
Stone Co., 17 N.L.R.B. 147 (1939) (strike held terminated where there has been no strike 
activity for four years and litigation has not been continuous during that time). 


5° McPherson Hotel Co. v. Smith, 127 N.J. Eq. 136, 12 A. 2d 136 (1940) (where all strikers 
replaced, though total employed is less than before because admittedly overstaffed previously, 
but hotel is operating at considerable financial loss, strike is not terminated within meaning of 
statute prohibiting injunction against picketing in a labor dispute); Newark International 
Baseball Club, Inc. v. Theatrical Managers, Agents & Treasurers’ Union, 126 N.J. Eq. 520, 
10 A. 2d 274 (1940); Blonder v. United Retail Employees of Newark, 128 N.J. Eq. 41, 15 A. 2d 
826 (1940) (picketing enjoined where ‘‘no good reason for it exists”); E. M. Loew’s Enter- 
prises, Inc. v. International Alliance of Theatrical Stage Employees, 125 Conn. 391, 6 A. ad 
321 (1939) (the underlying test is whether there is a ‘‘reasonable expectation of settlement, 
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To give proper effect to the rule, the Board would have to be on guard against a 
premature finding that the strike is ended by placing an unwarranted reliance on 
precedents based on this or other statutes covering termination of a strike for 
other purposes. Under the proposed rule necessary administrative delay does 
not operate to confuse the collective bargaining obligation, since this obligation 
remains unchanged until the decision is announced. The operation of the 
Wurlitzer and Taft-Hartley rules creates an interim period of confusion during 
which the employer’s obligation to bargain is suspended for want of an ascer- 
tained party with whom to deal. 


PROTECTION FROM DEFAMATION IN 
CONGRESSIONAL HEARINGS 


One of the aims of the House Committee on Un-American Activities' has 
been to “permit the greatest court in the world—the court of American public 
opinion—to have an undirected, uncensored, and unprejudiced opportunity to 
render a continuing verdict on all of its public officials and to evaluate the merit 
of many in public life. . . .”* The marked skill and success of the Committee in 
pursuing this course have lead to widespread controversy. Regardless of the 


but other factors are the extent of resumption of normal operations, the loss of business, and 
the tort notion of whether there remains someone to benefit from the activity or whether its 
object has ‘“‘become no more than an effort to injure the employer”); The Determination of 
When a Strike Is Ended, 38 Col. L. Rev. 676 (1938), noting Mode Novelty Co. v. Taylor, 
122 N.J. Eq. 593, 195 Atl. 819 (1937) (“‘A strike is terminated when the places of strikers have 
been filled with competent men, and the employer’s business is operating in a normal manner 
and to a normal extent”); cf. Rest., Torts § 776, comment b. (1939). 

* Originally created as a special committee by H. Res. 282, 75th Cong. 3d Sess. (1938), the 
Un-American Activities Committee was continued by successive resolutions until 1945. 
H. Res. 26, 76th Cong. rst Sess. (1939); H. Res. 321, 76th Cong. 3d Sess. (1940); H. Res. go, 
77th Cong. rst Sess. (1941); H. Res. 420, 77th Cong. 2d Sess. (1942); H. Res. 65, 78th Cong. 
rst Sess. (1943). It was made a standing committee by H. Res. 5, 79th Cong. 1st Sess. (1945), 
and has since been authorized by the Legislative Reorganization Act of 1946 § 121(b)(1)(q), 
60 Stat. 828 (1946). The purposes of the Committee were defined in these enactments as fol- 
lows: “The Committee on Un-American Activities, as a whole or by subcommittee, is author- 
ized to make from time to time investigations of (i) the extent, character, and objects of un- 
American propaganda activities in the United States, (ii) the diffusion within the United 
States of subversive and un-American propaganda that is instigated from foreign countries or 
of a domestic origin and attacks the principle of the form of government as guaranteed by our 
Constitution, and (iii) all other questions in relation thereto that would aid Congress in any 
necessary remedial legislation.” 

* Interim Report of the House Committee on Un-American Activities on the Hearings re- 
garding Communist Espionage in the United States Government, 80th Cong. 2d Sess., at 1-2 
(1948). 

3 The professed aims of the Committee, its sincerity in espousing them, and the procedures 
adopted have all been criticized. The leading work on procedure is Ogden, The Dies Committee 
(ad ed., 1945), while differing viewpoints as to the Committee’s worth are presented by Kahn, 
Hollywood on Trial (1948); Cohn, Those Investigating Committees, reproduced in Thought 
Control in U.S.A. 40 (1947); Letter from the members of the Yale Law School faculty to the 
President of the United States, the Secretary of State, and the Speaker of the House of Repre- 
sentatives, reprinted in ‘‘Lawyer Schools” or “Policy Science”?: Yale Law School’s Manifesto 
Stirs Debate, 34 A.B.A.J. 15, 16 (1948); Gelhorn, Report on a Report of the House Committee 
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value attributed to the Committee’s latest discoveries, the need for protection 
of individual privacy and reputation has been dramatized by recent events be- 
ginning with the Committee’s hearings at which Elizabeth T. Bentley and 
Whittaker Chambers made their sensational charges concerning Communist 
espionage in the government,‘ and culminating with publication and retraction 
of accusations against Laurence Duggan.$ 

Whereas discussion and litigation have heretofore centered largely on at- 
tempts to protect the recalcitrant witness from committee efforts to compel 
testimony and the production of documents,’ these episodes indicate that pro- 
tection of third parties against possible defamation by friendly witnesses or 
Committee members currently constitutes a more pressing problem. Recon- 
sideration of alternative safeguards against unwarranted damage to reputa- 
tion is appropriate in view of the possibilities of legislative action suggested by 
President Truman’s publicized hostility to the Committee.’ And, because the 
Committee’s practices have so frequently changed,* suggested reforms may best 
be appraised in the light of the “Hearings regarding Communist Espionage in 
the United States Government,” the latest chapter in the Committee’s history. 

Although many constitutional doubts have been raised as to the Committee, 
it appears unlikely that direct constitutional attack will be successful."® And in 


on Un-American Activities, 60 Harv. L. Rev. 1193 (1947); Liebling, The Whole Story, 24 New 
Yorker, No. 38, at 134 (Nov. 13, 1948); Straight, Trial by Congress, 119 New Republic, No. 
7, at 6 (Aug. 16, 1948); Mundt, What Is Un-American Activity? Liberty 19 (Sept. 22, 1945); 
What Is Americanism? N.Y. Times, § 4, p. 6, col. 1 (Dec. 26, 1948). 


4N.Y. Times, § 1, p. 1, col. 4 (Aug. 1, 1948); N.Y. Times, § 1, p. 1, col. 1 (Aug. 4, 1948). 


5 Chi. Daily Tribune, p. 1, col. 2 (Dec. 21, 1948); Chi. Daily Tribune, p. 1, col. 1 (Dec. 22, 
1948). 


6 See note 1o infra. 


7 The hearings have been characterized by President Truman asa “‘red herring.” Chi. Daily 
News, p. 1, col. 7 (Dec. 9, 1948). 


® See Ogden, The Dies Committee (ad ed., 1945). 


* Hearings before the House Committee on Un-American Activities regarding Communist 
Espionage in the United States Government, 80th Cong. 2d Sess. (1948). 


*° Tt has been primarily the desire to afford privacy to the individual which has lead to the 
attempts to impose constitutional restraints on the Committee’s actions. Some of the argu- 
ments have been addressed at the constitutionality of the investigations undertaken. Thus, it 
has been claimed that the Committee’s inquiries abridged free speech and inflicted punishment 
without trial, while absence of any legislative purpose has also been urged as a defect. It has 
been said that the investigation ‘‘as now authorized would necessarily have as its subject the 
‘private affairs of private citizens,’ ” and furthermore, that politically discriminatory adminis- 
tration of the resolution authorizing the Committee has resulted in a denial of “equal protec- 
tion.” Finally, the contention has been raised that lack of an ascertainable standard of guilt 
renders unconstitutional any conviction for contempt, a supposed result of the ambiguity of 
the resolution defining the scope of inquiry. However, the constitutionality of the Committee 
has been twice upheld in lower federal court opinions which the Supreme Court has refused to 
review. Barsky v. United States, 167 F. 2d 241 (App. D.C., 1948), cert. den. 68 S. Ct. 151 
(1948); United States v. Josephson, 165 F. ad 82 (C.C.A. ad, 1947), cert. den. 333 U.S. 838 
(1948), rehearing den. 333 U.S. 858 (1948). Other suggested constitutional] limitations spring 
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any event, unless it succeeds in eliminating the Committee altogether, it will not 
afford significant protection against defamation." A more responsible press” and 
improvement in the caliber of Committee personnel"? would of course reduce 
the need for extensive reform, but these offer little hope of early or permanent 
realization. Increased power to control the effects of defamatory testimony 
must be lodged in either the party defamed or the courts. Reform proposals to 
be examined in this note are then of two types: legislative reform of the Com- 
mittee’s procedure designed to equalize the positions of the accuser and ac- 
cused in the forum provided by the Committee itself, and the imposition of 
criminal or civil sanctions on the person responsible for defamation. 


I 


Of the numerous proposals for legislative reform of congressional committees 
embodied in bills introduced in Congress,'‘ the reports of bar associations,"* and 


from rights available to witnesses in any investigation. Protection may be afforded by the re- 
quirement that the question asked be pertinent to the inquiry and through safeguards provided 
by the searches and seizures clause and the privilege against self-incrimination. For discussion 
of constitutional law issues raised with regard to either type of limitation see Validity of the 
Un-American Activities Committee Inquiries into Professional and Political Affiliations, 46 
Mich. L. Rev. 521 (1948); Constitutional Limitations on the Un-American Activities Com- 
mittee, 47 Col. L. Rev. 416 (1947); Congressional Contempt Power in Investigations into the 
Area of Civil Liberties, 14 Univ. Chi. L. Rev. 256 (1947). For detailed discussion of self- 
incrimination, see Applicability of Privilege against Self-incrimination to Legislative In- 
vestigations, 49 Col. L. Rev. 87 (1949). 

™ Even should the Committee be declared unconstitutional, Congress would still undoubt- 
edly be able to conduct investigations as to the subject of espionage in the government. Any 
court pronouncement would probably limit only the power of a committee to compel testimony 
from recalcitrant witnesses. Thus opportunity might still exist for defamation by the friendly 
witness. It must also be remembered that the assertion of a purported constitutional privilege 
may seriously prejudice the witness in the of the public. For example, refusal to testify 
on the ground of possible sclf-incriminatidatts often considered tantamount to a confession. 
See statement of Representative kin, Hearings before the House Committee on Un- 
American Activities regarding ‘Espionage in the United States Government, 80th 
Cong. 2d Sess., at 594 (1948): “If you Riad committed no crime your testimony would not in- 
criminate you. I have been a prosecuting attorney and I have never seen a man refuse to an- 
swer questions on the ground that they would incriminate him except when he had committed 
a crime himself.” Cf. Adamson v. California, 332 U.S. 46 (1947). 


™ See Liebling, The Wayward Press, 24 New Yorker, No. 27, at 40 (Aug. 28, 1948); No. 28, 
at 54 (Sept. 4, 1948); No. 35, at 78 (Oct. 23, 1948). 


3 The Democratic Committee’on Committees has recently adopted resolutions barring 
chairmen of other committees and non-lawyers from serving on the Un-American Activities 
Committee and thereby removed Representatives Rankin and Hébert. N.Y. Times, § 1, 


p. 14, col. 6 (Jan. 18, 1949). Two other Committee members, Representatives Vail and McDow- 
ell, were defeated in bids for 


4 Measures rejected by the last wiedherd included S. Con. Res. 44, 80th Cong. ad Sess. 
(1948), introduced by Senator Lucas of Illinois, and H.R. 4641, 80th Cong. 1st Sess. (1948), 
introduced by Rep. Holifield of California. The major provisions of both, as well as a number 
of additional rules, are contained in H.R. 74, 81st Cong. rst Sess. (1949). 


*8 New York City Bar Ass’n, Committee on the Bill of Rights, Report on Congressional 
Investigations (1948), recommended for legislative enactment requirements that the subject 
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the writings and speeches of individuals,"* the most extensive in scope is the bill 
introduced in the Eighty-first Congress by Representative Holifield of Cali- 
fornia.’ The Holifield Bill which incorporates virtually all of the major pro- 
posals for reform would secure to any person who believed that his reputation 
had been harmed by testimony given in a public hearing before any congres- 
siondt committee the right to file with the committee a sworn statement to be 
madé part of the record of the hearings and the right to testify personally in his 
owttbehalf. He would also be given the right to compel the committee to secure 


of any investigation be announced before hearings were commenced and only relevant evidence 
be elicited, that accurate stenographic record be kept of all testimony, and that no photo- 
graphs, moving pictures, television or radio broadcasting of the proceedings be permitted 
while a witness was testifying. Rights to be granted the witness included that of counsel, of 
making written or oral statements supplementing testimony, and of free access to the record 
of his testimony. The person harmed was to be afforded the privileges of filing sworn statements 
with the committee, appearing personally to testify in his own behalf, and of cross-examining 
adverse witnesses for a limited period of time. A further power to be granted him, the right to 
have the committee call witnesses in his behalf, was to be subject to the committee’s discretion. 
Proced:iral principles for committee adoption were suggested in Recommendations for the Pro- 
tection of Civil Rights in Legislative Investigations, 30 Chi. Bar Rec. 71 (1948). They included 
granting to the witness the right to counsel, and requirements that formal hearings be public 
and that secret, preliminary conferences be used to avoid unnecessary injury to reputation. It 
was suggested that persons harmed be given the right to file sworn statements and that no 
hearirgs be conducted without at least two committee members present. Witnesses would be 


given the eee subpoenas by motion before the committee. Testimony of wit- 
nesses would “substantial probative force” and, where reasonable, about facts 
within theif’ Se Mibadailey Ghul too sand cn 60 eatmageonioAadiags of yeteeas ie 


dividua\s. Finally, TSAd Vasolats wenld te lanioed by requirements that a report be essen- 
tial to ‘he legislative purpose of the investigation, that a majority of the committee consent to 
its issuance, and thet it be based only on evidence presented at public hearings. 


6 Moderate curbs were proposed by Judge Wyzanski in a recent magazine article, Defects 
of Congressional Investigations, 38 Fortune, No. 5, at 180 (Nov. 1948). The author thought 
that a statute setting out the “minimum standards for a legislative inquiry”’ would include 
“the right of the witness to have counsel present, to file a written statement before the hearing 
concluded, to have an accurate record kept of his own testimony, and to have public reports 
of the committee based only on public evidence.” Other reforms worthy of “professional con- 
sideration” but not practical at present: a private person would not be compelled to testify 
in camera unless the majority of the committee explicitly ruled that the public interest required 
that the testimony be kept secret; a witness would not be compelled to testify unless more than 
one committee member was present; a person criticized would be allowed to file with the com- 
mittee “a limited number of written interrogatories ”’ which would have to be answered in writ- 
ing by the hostile witness, unless the majority of the committee directed otherwise; and no 
private persons would be compelled to testify unless the majority of the committee approved 
the issuance of a subpoena. That not all members of the Thomas Committee were themselves 
insensitive to criticisms of its procedure is indicated by Rep. Nixon’s remarks before the New 
York Herald Tribune Forum. He there suggested a pattern for congressignal committee in- 
vestigations under which individual rights would be protected. Any individual named as a 
possible loyalty risk would have an equal opportunity to present his side of the case in the same 
forum where accused; he would have the right to counsel at all times, the right to present wit- 
nesses in his own behalf, and to make statements pertinent to the issues involved; and further- 
more, no report involving an individual’s loyalty would be issued by the committee until hear- 
ings had been held and the individual had had an opportunity to appear. N.Y. Herald Tribune, 
§ 10, p. 53, col. 5 (Oct. 24, 1948). 


"7 ELR. 74, 81st Cong. rst Sess. (1949). 
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the appearance of a limited number of witnesses requested by him whom he 
might examine either personally or by counsel. Witnesses whose testimony ad- 
versely affected him could be cross-examined for a limited length of time, again 
either personally or by counsel. No person would be compelled to testify or pro- 
duce documents unless a majority of the committee approved the issuance of a 
subpoena; secret hearings could be held only upon an order of a majority of the 
committee, and then only in the event that two members were present in addi- 
tion to the interrogator. All witnesses would be granted the right to counsel and 
to make relevant oral statements or to file sworn ones at the conclusion of their 
testimony. They would also be entitled to stenographic transcripts of their re- 
ported testimony, which would necessarily include all testimony given in public 
hearings. Any witness whose testimony was impeached would be permitted to 
question the impeaching witness by means of written interrogatories, though the 
extent of this privilege would be subject to committee discretion. Furthermore, 
the committee would have to advise witnesses of their constitutional rights to 
withhold information, and furnish an opportunity to present through counsel 
written motions and oral arguments when a privilege was claimed. A witness 
would be adjudged of contempt only upon a majority vote at a committee meet- 
ing called for that purpose. The bill further provides that the committee receive 
only evidence that is relevant to the subject of the hearings and that reports 
be filed or published only after approval at a committee meeting. Another pro- 
vision would prevent committee members or employees from publishing state- 
ments adversely commenting on any person until he had been advised of his 
alleged misconduct and given a reasonable time to present a sworn statement. 
The release of such statements would be subject to approval at a meeting by 
a quorum of the whole committee. Finally, committee members and employees 
would be prohibited from speaking or writing for compensation about any 
phase of the committee’s activities. 

Because the proposed reforms would apply to all congressional committees, 
there has been considerable anxiety over the burdens which would thereby be 
placed on congressional investigations. It is generally agreed that such investi- 
gations are essential at least in obtaining the information necessary for law- 
making and in promoting responsible government by congressional supervision 
of the executive department." It is true that the obstructionist witness could 
manipulate these safeguards to delay and confuse the proceedings."® It might be 
well to have a less rigorous set of rules for congressional investigations which 

** For general discussion of this problem, see Ogden, The Dies Committee, c.1 (2d ed., 
1945); McGeary, Developments of Congressional Investigative Power (1940); Dimock, Con- 
gressional Investigating Committees (1929); Eberling, Congressional Investigations (1928); 
Ehrmann, The Duty of Disclosure in Parliamentary Investigation: A Comparative Study, 11 
Univ. Chi. L. Rev. 1, 117 (1943-44); Landis, Constitutional Limitations on the Congressional 


Power of Investigation, 40 Harv. L. Rev. 153 (1926); Frankfurter, Hands off Congressional 
Inquiries, 38 New Republic 329 (1924). 


"9 For an analysis of the difficulties which can occur in multiple party proceedings, see The 
Sedition Trial: A Study in Delay and Obstruction, 15 Univ. Chi. L. Rev. 691 (1948). 









NOTES 549 


do not involve “subversive” activity. But even though this may not be politi- 
cally feasible, it does not seem probable that these proposed restrictions would 
seriously handicap effective investigation. Some check against deliberate pro- 
cedural abuse would be provided by public opinion. Common-sense notions of 
justice and fair play argue for the adoption of these rules.*° And if they are to 
be effective they should be codified by statute and thus placed beyond the reach 
of the whims of a particular committee.” 

But excessive optimism that statutory reform will eliminate possible defama- 
tion does not seem warranted when it is recognized that many of the proposed 
rules were observed during the Communist espionage hearings. Thus, witnesses 
were allowed to read prepared statements before the Committee,” and the dep- 
ositions and letters of persons unable to appear were printed in the record.” 
Although not apprised of the charges beforehand,” all persons accused during 
public hearings of participating in Communist espionage activities were given 
the opportunity to appear and testify in their behalf.** The right to introduce 
favorable witnesses” and to cross-examine opposing ones was denied,?” but when 


2° The rule requiring that committee members or employees obtain committee permission 
before commenting adversely about anybody is of doubtful desirability since it could easily 
lead to the gagging of minority members of committees. The need underlying the other rules 
is amply illustrated by the past record of the Un-American Activities Committee. See Ogden, 
The Dies Committee (2d ed., 1945); Kahn, Hollywood on Tria] (1948); Gelhorn, Report on a 
Report of the House Committee on Un-American Activities, 60 Harv. L. Rev. 1193 (1947). 
For a critique of the procedure used in the Kerr Committee’s investigation of the loyalty of 
government employees see Cushman, The Purge of Federal Employees Accused of Disloyalty, 
3 Pub. Admin. Rev. 297 (1943). 


** See Representative Thomas’ statement regarding the present situation. Hearings before 
the House Committee on Un-American Activities regarding Communist Espionage in the 
United States Government, 80th Cong. 2d Sess., at 1310 (1948). “The rights you have are the 
rights given you by this committee. We will determine what rights you have and what rights 
you have not got before the committee.” 


* Tbid., at 589, 642, 699, 723, 767, 805, 841, 852, 878, 907, 913, 916, 928. 
3 Tbid., at 1358-61. 4 Tbid., at 657-58, 878. 


28 See House Committee on Un-American Activities, op. cit. supra note 2, at 6; House Com- 
mittee on Un-American Activities, op. cit. supra note 9, at 537. Representative Hébert’s 
views expressed in the latter reference seemingly represented the position of the majority of 
the Committee. “If anybody puts in jeopardy an individual who is charged with being a Com- 
munist, I think, in fairness, that this individual should be allowed his day in court here in pub- 
lic hearing as well. Now if you were in secret session or executive session, and these names were 
used, then we owe them no obligation, but the minute that we allow a witness on the stand to 
mention any individual, that individual has a right to come before this committee and have his 
day in court... .” 


26 A list of prospective witnesses submitted by Alger Hiss was disregarded by the Com- 
mittee. Hearings before the House Committee on Un-American Activities regarding Com- 
munist Espionage in the United States Government, 80th Cong. 2d Sess., at 1162-65 (1948). 
These were in the nature of character witnesses, however, and the Committee’s actions do not 
necessarily reflect on its expressions of willingness to examine witnesses for the purpose of cor- 
roborating the “facts.’’ Ibid., at 987, 1090-92. 

27 Ibid., at 926. The reason given for the Committee’s actions by Representative Mundt is 
itself in need of explanation. ‘“‘The position of this committee has been . . . that we are not 
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requested the Committee did ask the adverse witness questions submitted by 
the accused.” It also appears that transcripts of testimony could be obtained 
by witnesses.*? Moreover, all of the witnesses were granted the right to counsel, 
though generally attorneys were not allowed to participate in the proceedings to 
the extent of personally interposing objections to questions.*° These safeguards 
did not prevent harm to reputation in cases where proof was inconclusive, nor 
does it seem likely that compliance with the other provisions of the Holifield 
Bill would have prevented such injury. 

No fact-finding agency could be expected to be infallible, but the hearings 
indicate further that procedural rules cannot insure a fair hearing in this area. 
Defects in the Committee’s procedure were manifest notwithstanding the ob- 
servance of so many of the suggested rules. Friendly witnesses were not properly 
cross-examined while hostile witnesses were often browbeaten.*” The failure 


functioning as a court, don’t have the power, unfortunately, that a court does have, and so we 
have not made it a policy to cross-examine witnesses or to permit counsel to do so. Had we the 
full authority of a court, certainly it would be easier to get down into the disputed evidence in 
this particular case. Since we do not have, we cannot adapt ourselves to part of the rules of the 
court without having the authority that goes with being a court... .” 

#8 The questions submitted by Alger Hiss were asked of Whittaker Chambers. Ibid., at 
1165-67, 1196-1200. 

9 Tbid., at 1096, 1116. It may be noted that the witness involved, Alger Hiss, raised some 
question as to the Committee’s cooperation. 


3° A clear statement of the Committee’s position was made by Representative Nixon. “‘The 
procedure of this committee is that the witness has the right to have counsel. The witness, when 
he is asked a question may at any time consult with counsel, and counsel may advise him as to 
whether or not there are any constitutional objections to the question which is being phrased. 
The witness may state his objection in refusing to answer the question or in qualifying his an- 
swer in any way; but the procedure of the committee does not allow for counsel to interpose 
objections to questions during the course of a hearing, or to present answers to questions or to 
make arguments. The witness has a perfect right to consult counsel on every question if he 
wishes, but the witness must take the initiative in that respect.” Ibid., at 1016. In this par- 
ticular instance the witness’ attorney was eventually allowed to state the objection. However, 
Committee members were often quite hostile to the idea, as shown by Representative Rankin’s 
remark, “I want to congratulate the witness that . . . he didn’t bring a lawyer here to tell him 
what to say.” Ibid., at 659. Cf. Attorney Braverman’s experiences, ibid.,at 1216, 1309, 1343-44. 


3 The cross-examination of Whittaker Chambers presents a notable exception to this 
tendency. See particularly, ibid., at 661-72. Questioning directed only at matters of opinion 
was too often evidenced. An example is found in the questions which Representative Rankin 
asked Miss Bentley about Communism. Ibid., at 543-44. These culminated in the following: 
“In other words, it is nothing but a system of abject slavery, dominated by a racial minority, 
as members of the Politburo; is that correct?” As to the type of evidence admitted virtually 
unquestioned, Representative Rankin’s remarks concerning the case of Laughlin Currie are 
instructive. “[W]e have put in the whole day accepting from an ex-Communist . . . testimony 
relayed through two Communists as to what this man Currie in the White House is supposed 
to have said. Now, that looks to me as if we are going pretty far afield when we take that kind 
of testimony and charge this all up to Mr. Currie. . . . But here we put in a whole day .. . 
smearing Currie by remote control through two Communists, either one of whom you admit 
would swear to a lie just as soon as he would swear to the truth if it suited his purposes, and re- 
layed to you [Miss Bentley], who at that time was a member of the Communist Party.” Ibid., 
at 557. 

# Tbid., at 1329-46. 
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to conclude the inquiry, to prove or reject charges made, allowed possibly un- 
founded suspicions of guilt to settle indefinitely on the reputations of all in- 
volved.33 And the willingness of the Committee to permit virtually anyone to 
use its facilities to denounce others as un-American** unduly enhanced the 
possibility for defamation. The lesson is clear: many of the avenues by which 
committee bias may lead to unfairness cannot be closed by legislative rules. 
Too great a curtailment of the discretion indispensable to legislative inquiry 
would be necessary. Moreover, procedural rules are difficult to enforce. Unlike 
administrative agencies congressional committees do not make determinations 
of legal status which can be reviewed by an appellate tribunal,*‘ and it is im- 
probable that Congress would inflict penalties on its own members. Public 
opinion, therefore, remains as the principal safeguard. 


II 


A criminal prosecution for perjury** most readily comes to mind as a judicial 
corrective; it has been relied upon by the Un-American Activities Committee 
as a sufficient guarantee that the truth will be established from conflicting 
testimony.*’ Yet the penalties for this crime have proved a very ineffective detri- 
ment to lying under oath.3* Requirements for the proof of perjury are even more 


33 This criticism must be qualified in light of the possibility that recently uncovered docu- 
mentary evidence may substantiate the accusations made by Whittaker Chambers. Neverthe- 
less, the record of the hearings indicates that no conclusive proofs were intended or expected 
by the Committee. See ibid., at 1159, where Representative Mundt told Alger Hiss: “This 
Committee never had any illusions that we would be able to prove definitely whether or not 
you are a Communist because, in dealing with people charged with being Communists over a 
period of years, we have found that those who are guilty, refused to admit it and dodged the 
question, or deliberately lied. . .. We know that we cannot get their membership cards, but 
that was a point we could not hope to establish by verifiable evidence, and it is now a point in 
dispute.” But cf. House Committee on Un-American Activities, 100 Things You Should Know 
about Communism in the U.S.A., at 11 (1948): “62. How can a Communist be identified? It is 
easy. Ask him to name ten things wrong with the United States. Then ask him to name two 
things wrong with Russia. His answers will show him up even to a child. Communists will de- 
nounce the President of the United States but they will never denounce Stalin.” 


34 See Representative Hébert’s oration on credibility of witnesses. House Committee on 
Un-American Activities, op. cit. supra note 9, at 952. ‘““We have to have people like Chambers 
or Miss Bentley to come in and tell us. I am not giving Mr. Chambers any great credit for his 
previous life. I am trying to find out if he has reformed. Some of the greatest saints in history 
were pretty bad before they were saints. Are you going to take away their sainthood because of 
their previous lives? Are you not going to believe them after they have reformed? I don’t care 
who gives the facts to me, whether a confessed liar, thief, or murderer, if it is facts.” 


35 For description of the elaborate system of review provided in the federal loyalty program, 
see Abbott, The Federal Loyalty Program, 42 Am. Pol. Sci. Rev. 486 (1948); but see Emerson 
and Helfeld, Loyalty among Government Employees, 58 Yale L.J. 1 (1948). 


3618 U.S.C.A. § 1621 (1948). 

31 House Committee on Un-American Activities, op. cit. supra note 9, at 951, 953; House 
Committee on Un-American Activities, op. cit. supra note 2, at 14. One witness, Alger Hiss, 
has been indicted for perjury. Chi. Daily News, p. 1, col. 7 (Dec. 16, 1948). 

#4 See McClintock, What Happens to Perjurers, 24 Minn. L. Rev. 727 (1940); Scott, Noth- 
i t the Truth, 7 Mass. L. Soc. J. 12 (1936); Hibschman, You Do Solemnly Swear, 24 J. 
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stringent than those necessary in the case of murder. It is not enough to present 
evidence establishing guilt beyond a reasonable doubt; the government must 
show that the statement was false “by the testimony of two independent wit- 
nesses or one witness and corroborating circumstances.’’3® It is manifestly diffi- 
cult to prove that testimony concerning political beliefs or alleged espionage 
activity is false, particularly when the testimony relates to events which oc- 
curred, if at all, many years ago; no statute of limitations applies to the activi- 
ties of an investigating committee. An equally grave disadvantage of perjury 
prosecutions common to all criminal proceedings, is the necessity of relying on 
government officials to bring action.** The possibility that the officials may be 
subjected to varied political pressures cannot be overlooked. 

Imposing tort liability for defamation would be a possible supplement to the 
criminal sanctions of perjury. However, it is generally considered that an abso- 
lute privilege attaches to all defamatory matter published in the course of legis- 
lative proceedings, including committee hearings.“ In the case of congressmen 
the immunity is expressly granted in the Constitution.“ However the extension 
of absolute privilege to press releases publicizing in advance the future pro- 
ceedings of a congressional committee seems doubtful,* and there is authority 
that the immunity given legislators does not extend to the re-publication of 
statements made during the proceedings.‘ 

But the position of the witness before a committee is most vulnerable. The 
authority for the proposition that such a witness is absolutely protected from 


Crim. L. gor (1934); Purrington, The Frequency of Perjury, 8 Col. L. Rev. 67 (1908); Problem 
of Successful Perjury, 78 Sol. J. 423 (1934). 


3° Weiler v. United States, 323 U.S. 606, 607 (1945). The rule has been strongly criticized 
in 7 Wigmore, Evidence §§ 2040-43 (3d ed., 1940). As to differences in the law in other juris- 
dictions, see McClintock, What Happens to Perjurers, 24 Minn. L. Rev. 727, 745-46 (1940). 


4° In the most exhaustive study of the problem, disinterest of the officials responsible for 
prosecuting was found more troublesome than over-technicality of the law. McClintock, What 
Happens to Perjurers, 24 Minn. L. Rev. 727, 750-53 (1940). 


* See Prosser, Torts 827-29 (1941). Representative Nixon’s concise restatement of the law 
is of interest. “It is my opinion if a statement is made to an investigative officer not under sub- 
poena, but voluntarily, voluntarily by the witness, that the statement would not be privileged. 
If the statement is made in this hearing, of course, it is privileged.” House Committee on Un- 
American Activities, op. cit. supra note 9, at 980. 


#U.S. Const. Art. 1, § 6: “... and for any Speech or Debate in either House, they [the 
Senators and Representatives] shall not be questioned in any other Place.” See Cochrane v. 
Couzens, 42 F. ad 783 (App. D.C., 1930), cert. den. 282 U.S. 874 (1930). 


43 The Supreme Court in Kibourn v. Thompson, 103 U.S. 168, 204 (1880), although stating 
that the privilege was not limited to words spoken in debate, went no further than to say that 
“{t]he reason for the rule is as forcible in its application to written reports presented in that 
body by its committees, to resolutions offered, which, though in writing, must be reproduced in 
speech, and to the act of voting, whether it is done vocally or by passing between the tellers. 


In short, to things generally done in a session of the House by one of its members in relation to 
the business before it.” 


44 Rex v. Creevy, 1 M. & S. 273 (1813); Rex v. Abingdon, 1 Esp. 226; Peake 236 (1794); 
Rest., Torts § 590, comment b (1938). , 
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libel and slander suits is surprisingly scant.’ The courts have not considered 
this privilege as an extension of that accorded the legislator but have based it 
on the analogy of the immunity granted statements by a witness in a judicial 
proceeding.“* Retrospectively, this development seems improper. Not only is 
remedial legislation desirable, but a persuasive argument can be directed against 
the rule in those courts where it has yet to be conclusively established. 

The differences in the positions of judicial and legislative witnesses justify 
different rules of privilege. Enforcement of the rules of evidence, effective guar- 
antees of thorough cross-examination, and the probability of a more impartial 
hearing in a judicial proceeding underline these differences. In addition there is 
a greater likelihood that all controverting evidence will be presented. Criminal 
prosecutions often must be initiated by a grand-jury indictment‘? and, unlike 
many committee investigations, legal proceedings are resolved by a final ver- 
dict which ordinarily will be given much more publicity and credence than 
charges made in the course of the trial. Moreover, the widespread publicity 
afforded legislative investigations gives the congressional witness a far greater 
power to harm than his legal counterpart.‘* The limited procedural reforms 
proposed would by no means obliterate these differences. Privileges in the law 
of defamation are based on the belief that the benefits to the public of free speech 
will outweigh the harm which may result to individuals.” But congressional 
investigations have upset this balance. Because of the greater probability of 
harm it is submitted that public policy will best be served if a greater measure 
of protection is accorded to the individual by conferring only a qualified privilege 
on congressional witnesses. 

The utility of thus extending the area of liability for defamation remains to 
be considered. The defendant witness would not necessarily be put to the truth 
of his accusations, for liability would still be conditioned on a showing by the 
plaintiff that there had been an abuse of a qualified privilege. This can be es- 
tablished by proving such matters as lack of belief by the defendant in the truth 
of the defamatory statements, the absence of reasonable grounds for so be- 
lieving, or improper motives in making the accusations.’ The burden of going 


48 Sheppard v. Bryant, 191 Mass. s91, 78 N.E. 394 (1906); Goffin v. Donnelly, 6 Q.B.D. 
307, 50 L.J.Q.B. 303 (1881); Terry v. Fellows, 21 La. Ann. 375 (1869); Kelly v. Daro, 47 Cal. 
App. 2d 418, 118 P. 2d 37 (1941) (decided under the civil code of that state). 


46 See cases cited note 45 supra; Veeder, Absolute Immunity in Defamation: Legislative 
and Executive Proceedings, 10 Col. L. Rev. 131, 137 (1910). 


47 Proceedings before grand juries are of course secret. See Am. Law Inst. , Code of Criminal 
Procedure § 143 (1943). 

48 Some judicial proceedings have undoubtedly been more widely publicized than some 
legislative investigations; it is a differential between averages which is important. 

49 See Rest., Torts c. 25, tit. b, introductory note (1938); Harper, Torts § 247 (1933); 


Veeder, Absolute Immunity in Defamation: Legislative and Executive Proceedings, 10 Col. L. 
Rev. 131 (1910). 


5 Rest., Torts §§ 600, 601, 603 (1938); Prosser, Torts 849-51 (1941). 
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forward with the evidence is not so heavy as to nullify the remedy. While it is 
true that the fallibility of juries and the time lag inherent in any action for dam- 
ages render the remedy imperfect, the threat of liability would at least be a 
partial deterrent to the conscious liar. 

The cost of imposing procedural and judicial restrictions on congressional in- 
vestigations, namely the loss of information otherwise available to the public, 
does not seem prohibitive. The fear is rather that the reforms will not be ade- 
quate to protect against unwarranted damage to reputation. Unfairness results 
not alone from activities within the committee room, but also from a public 
opinion which is swift to condemn where the charge is one of subversive ac- 
tivity. But since committee actions have a significant share in the molding of 
public opinion, the suggested reforms may well serve to alter the popular pro- 
pensity to exaggerate the charges and to pronounce judgment without evidence, 
and remind us to be patient in judging those who are suspect and whom we 
do not like. 


THE STATUS OF HOTELS UNDER THE FEDERAL 
HOUSING AND RENT ACT* 
The Federal Housing and Rent Act of 1947? was enacted by Congress in order 


It might also be thought that a possibility of injustice is inherent in a plan to abrogate 
absolute privilege as a result of the power of the legislative committee to compel testimony. 
It is possible that a witness under subpoena might be forced against his will to make defama- 
tory statements that he believed true, while he would be unable to prove either the truth of 
the statement or non-abuse of his privilege. Such a remote possibility seems best prevented by 
a legislative rule granting a witness at a public hearing the privilege of refusing to make pos- 
sibly defamatory statements. A hearing might result in which the names of persons accused of 
wrongdoing would be withheld; it would find its prototype in Miss Bentley’s testimony before 
the Ferguson Committee. Hearings before the Investigations Subcommittee of the Senate 
Committee on Expenditures in the Executive Departments, on Export Policy and Loyalty, 
80th Cong. 2d Sess. (1948). This privilege from testifying should not extend to secret or execu- 
tive sessions, though the committee should not be permitted to publish statements made dur- 
ing such proceedings without the permission of the witness. A further advantage in enacting a 
rule permitting refusal to utter defamatory remarks is to be found in the aid it would give the 
courts in rejecting a rule of absolute privilege that was prompted in large part by the fact that 
witnesses in legislative investigations could be compelled to testify. Thus, the rule of Wright v. 
Lathrop, 149 Mass. 385, 21 N.E. 963 (1889), allowing only a qualified privilege to the witness 
who volunteered unsolicited information might be found controlling. To be weighed against 
these advantages is the slight possibility that harmful defamatory silence might result from 
refusing to answer questions on this ground. 

5? It should be noted that Whittaker Chambers repeated charges made during the hearings 
in a radio broadcast for the purpose of giving Alger Hiss an opportunity to sue. N.Y. Times, §1, 
p. 1, col. 2 (Sept. 28, 1948). 

* This note deals with the 1947 and 1948 Acts. Recent legislation extending controls leaves 
unresolved many of the problems raised by the earlier legislation, and is discussed in an ad- 
dendum, infra p. 566. 

* 61 Stat. 193 (1947), 50 U.S.C.A. §§ 1891-96, 1898-1903 (Supp., 1947). The Act was ex- 
tended for thirty-one days by Public Law 422, 80th Cong. 2d Sess., so U.S.C.A. App. 
§§ 1884(a), 1894(a), (f), and subsequently amended by the Housing and Rent Act of 1948, 
62 Stat. 93 (1948), 50 U.S.C.A. § 512 (Supp., 1948). For an analysis of the entire Act see 
Willis, The Federal Housing and Rent Act of 1947, 47 Col. L. Rev. 1118 (1947). The 1948 
Act expired March 31, 1949. 
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to preserve social stability during the postwar housing emergency while pro- 
viding for a relaxation of controls in instances where rent control was no longer 
required? Section 202(c)(1) of the original Act specifically excludes from 
control: 

those housing accommodations, in any establishment which is commonly known as a 
hotel in the community in which it is located, which are occupied by persons who are 
provided customary hotel services; such as maid service, furnishing and laundering 
of linen, telephone and secretarial or desk service, use and upkeep of furniture and 
fixtures and bellboy service. 


However, congressional failure more specifically to define the term “hotel” has 
raised serious doubt as to the controlled or decontrolled status of certain types 
of urban establishments. Urban centers are characterized by a type of multi-unit 
dwelling, containing separate, furnished permanent living accommodations, 
usually including kitchen facilities. Residents of these units receive certain spe- 
cial services as an element of their rental fee. Although these dwellings have be- 
come known as “apartment hotels,” they differ basically from the regular hotel 
in that they seldom accommodate any transient guests. Whether these units are 
“hotels” within the Housing and Rent Act of 1947-48 is a problem that has 
affected thousands of urban dwellers and is at present a source of bitter litiga- 
tion. 

Recently, a federal district court was squarely confronted with this issue in 
Adler v. Northern Hotel Company,' a triple-damage suit brought by a group of 
tenants against their landlord for rental charges in excess of the maximum rent 
ceilings. The court stated that the essential attribute of a hotel is the presence of 
transient accommodations. It therefore concluded that the “Winshire Arms 
Apartment Hotel,” a residential unit containing only permanent tenants, would 
not be considered a “hotel” subject to the decontrol provisions of the Housing 
and Rent Act, even though the required services were provided and the estab- 
lishment was commonly known as an apartment hotel.‘ The court added that 
the unit in question must more properly be considered an apartment building in 
which certain special services were merely additional facilities compensated for 
in the monthly rental. This decision clearly contradicts the administrative in- 
terpretation of Section 202(c)(1), issued by the Office of the Housing Expediter, 
which stated that “hotel” as used in the Act included all types of hotels such as 

2 61 Stat. 193 (1947), 50 U.S.C.A. § 1891 (Supp., 1947). The Act has been held constitu- 
tional on the ground that the legislation was a valid exercise by Congress of its war powers, 
despite the cessation of hostilities, in order to cope with the housing situation created by the 
war. Woods v. Cloyd W. Miller Co., 333 U.S. 138 (1948). 

3 80 F. Supp. 776 (IIl., 1948). The court permitted recovery of single damages only because 
rent overcharges had not been made wilfully and in bad faith. See note 8 infra. 


4In Woods v. Oak Park Chateau Corp., Civil Action 48-C-1854 (D.C. Ill., 1949), arising 
after the Adler case was decided, the court based its holding that the building was not a 
hotel on the absence of adequate hotel services and the fact that the building was not com- 
monly recognized as a hotel in the community. Accord: Woods v. Lincoln Shore Apts., Civil 
Action 48-C-1480 (D.C. IIL, 1949). 
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transient hotels, residential hotels, apartment hotels, and family hotels.’ Prior 
to this decision the practical result of the statutory language and administrative 
regulations had been to remove rent control protection not only from persons 
who reside permanently in transient hotels and semi-transient residential hotels 
but also from persons living in apartment hotels catering solely to permanent 
tenants. The removal of controls has had a marked effect on rental rates* and has 
affected substantial numbers of urban dwellers who reside permanently in 
“apartment hotel” accommodations.’ If the view in the Adler case is upheld, an 


513 Fed. Register 3673 (1948). 


6 The Housing Expediter’s survey of rent increases in transient hotels in 739 major cities 
for the period July-December 1947 estimated: 


Studies by Harris, Kerr, Forster & Co., a firm of hotel accountants, showed an increase in 
New York transient hotel rates of 17 per cent for the period December 1946 to December 
1947; studies by Horwath and Horwath, another firm of hotel accountants, showed that 
transient hotel rates in New York had increased 16 per cent for the same period. Hearings 
before a Subcommittee of the Senate Committee on Banking and Currency, Extension of 
Rent Controls, 80th Cong. 2d Sess., at 885, 899 (1948); Hearings before Senate Committee on 
Banking and Currency, Extension of Rent Controls, 80th Cong. ad Sess., at 56 (1948). 

The same survey by the Housing Expediter of residential hotel rentals in 730 major cities 
throughout the nation for the period July-December 1947 indicated: 


Hearings before Senate Committee on Banking and Currency, Extension of Rent Controls, 
Soth Cong. 2d Sess., at 56 (1948). Prof. M. Finkelstein, a member of the New York Temporary 
City Housing Rent Commission, testified that increases in rents for permanent hotel units in 
New York City ranged from 25 to 400 per cent of the former controlled rentals. Hearings before 
a Subcommittee of the Senate Committee on Banking and Currency, Extension of Rent 
Controls, 80th Cong. ad Sess., at 555, 574 (1948). Mr. Alex Elson, Chairman of the Temporary 
Community Housing Rent Commission of Chicago, presented figures for the period from 
August 1947 to February 1948, showing increases in rentals in 249 hotels in Chicago ranging 
from 16 to 333 per cent over former rentals. However, Mr. D. J. O’Brien testified that the 
American Hotel Association had conducted a survey of 348 residential hotels and that for the 
period July-December 1947 the average increase in rates for permanent accommodations was 
18 per cent. Hearings before a Subcommittee of the Senate Committee on Banking and Cur- 
rency, Extension of Rent Controls, 80th Cong. 2d Sess., at 886 (1948). Mr. Allan George, a 
member of the firm of Harris, Kerr, Forster & Co., specialists in hotel accounting, testified 
that increases in New York City residential hotel rates from December 1946 to December 1947 
ranged from 10 to 20 per cent. Hearings before House Committee on Banking and Currency, 
Extension of Rent Controls, 80th Cong. ad Sess., at 279 (1948). 


7 Because of the rental increases resulting from the Act, local city ordinances have been 
passed recontrolling residential and transient hotel rates as of June 30, 1947: New York City 
Charter and Admin. Code (Supp., 1948), § U41-6.0; Chicago Ordinance of July 2, 1947 (sub- 
sequently held invalid in Ambassador East, Inc. v. Chicago, 399 Ill. 359, 77 N.E. ad 803 
[1948], on the ground that the Illinois Community Emergency Housing Rent Control law 
excluded all hotels from local control); Los Angeles Ordinance No. 91,961 (1947) ; San Francisco 
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incalculable number of rent increases imposed on tenants by apartment hotel 
landlords in the belief that their units were decontrolled will be subject to attack 
in triple damage suits.* Both the litigation-breeding aspects of the 1947-48 Act 
and the imminent prospect of new rent-control legislation make the issue one 
of vital currency.® 

The confusion arising from legislative failure adequately to define “hotel” 
has been increased by uncertainty as to the validity and effect of the adminis- 
trative procedures adopted. The Housing Expediter has issued regulations 
which attempted to establish definitive criteria and procedures for decontrol 
of units “commonly known as hotels,” but subsequent congressional disapproval 
forced recision of the regulations. The result has been needlessly to complicate 
the basic problem created by the indefinite statutory wording. 

Hotels, like all other housing accommodations, had come within the orbit of 
federal price regulation under the Emergency Price Control Act in 1942.'* The 
unusual amount of travel made necessary by the war had created great pressure 
on the price of hotel rooms, and controls had therefore been necessary to pre- 
vent the skyrocketing of prices. By February 1947, however, the shortage of 
transient accommodations had abated to the point where it appeared that 
abandonment of price controls would not lead to extreme price increases. Con- 
sequently, OPA Rent Regulations were amended on February 15, 1947, to per- 
mit individual decontrol of daily rates for transient rooms."* The belief that the 
supply of and demand for transient hotel rooms had become sufficiently normal 
to keep prices within reason proved sound, and average daily transient hotel 
rates did not increase exorbitantly after February 1947.” 

In order to effectuate an orderly decontrol process of eligible units, the Hous- 
ing Expediter, pursuant to Section 204(d)* of the Housing and Rent Act, issued 
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Ordinance No. 4524 (Series of 1939), as amended by Ordinance No. 4539 (1947). Some of these 
ordinances fix rents at 15 or 25 per cent above June 30, 1947 levels. 


§ It should be noted, however, that Section 205 of the Housing and Rent Act requires the 
landlord to establish that he had not “wilfully” charged rents in excess of maximum rental ceil- 
ings. Insofar as landlords have relied on administrative interpretations stating that apartment 
hotels were decontrolled, it would seem that the courts will allow recovery of single damages 
only. Cf. Adler v. Northern Hotel Co., 80 F. Supp. 776 (Ill., 1948). 

9 Section 205 establishes a one-year statute of limitations period for causes of action arising 
under the Act. Therefore, this problem will remain current under any new act, in the absence 
of special legislation. 

% 56 Stat. 23 (1942), as amended, 50 U.S.C.A. App. § gor (1942). 

= Rent Regulations for Transient Hotels, Residential Hotels, Rooming Houses, and 
Motor Courts, § 4(k), added by Amend. 102, 12 Fed. Register 395 (1947). While the landlord 
was required to file an application for decontrol, the unit was automatically decontrolled upon 
such filing with the OPA, subject to reinstatement if the landlord failed to submit adequate 
records on request or if the application contained material misrepresentation of fact. 

™ See note 6 supra. 

13 “The Housing Expediter is authorized to issue such regulations and orders, consistent 
with the provisions of this title, as he may deem necessary to carry out the provisions of . . . 
section 202(c).” 61 Stat. 193, § 204(a) (1947), 50 U.S.C.A. § 1894(d) (Supp., 1947). 
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Rent Regulations and interpretations designed to make more concrete the pro- 
visions of Section 202(c)(1). The Rent Regulations originally stipulated that 
unless the landlord filed an application for decontrol within a certain period the 
accommodation would remain subject to control."* However, the congressional 
committees informed the Expediter that he lacked the power to make such filing 
a condition precedent to decontrol, and the regulation was therefore altered on 
August 22, 1947, so that accommodations would not remain under control in 
case of failure to file.*s Administrative supervision was further attenuated by the 
regulations promulgated on June 30, 1948, pursuant to the Housing and Rent 
Act of 1948. These regulations require only the filing of a “Report of Decon- 
trol,””** evidently solely for informational purposes, as the Expediter has recently 
stated “the question as to whether a particular hotel unit is decontrolled or not 
depends entirely upon the application of the law to the particular facts.” 
Because of the early repeal of the compulsory filing provisions, many hotel 
landlords failed to file the requisite application and proceeded to raise rents, be- 
lieving their establishments automatically decontrolled. Thus, in many instances 
in which the status of buildings as “hotels” was doubtful, landlords demanded 
and received increased rentals to which they might not have been legally en- 
titled. Most landlords, however, voluntarily filed applications for decontrol or- 
ders. Initially such applications were processed in accordance with the section 
of Rent Procedural Regulation No. 1"* which empowered the local Rent Director 
to “make such investigation of the facts, hold such conferences, and require the 
filing of . . . evidence.” However, later administrative findings have for the most 


4 Controlled Housing Rent Regulations § 1(b)(7)(iii), 12 Fed. Register 4332 (1947). 


8 Controlled Housing Rent Regulations, Amend. 2 § 2, 12 Fed. Register 5697 (1947). Con- 
siderable controversy existed as to whether decontrol of hotels was self-effectuating. In Woods 
v. Benson Hotel Corp., 75 F. Supp. 743 (Minn., 1948), aff’d on other grounds 168 F. 2d 694 
(C.C.A. 8th, 1948), the court upheld the validity of requiring applications for decontrol, 
stating that Section 202(d) “authorize[d] the Expediter, if he deems it advisable, (as he has), 
to require an orderly process of decontrol; that is, those who believe themselves within the 
exception of section 202(c) can be required to file application with the Expediter, who must 
approve them before decontrol is effectuated. . . . Such a requirement by the Expediter does 
not seem onerous, objectionable or a transgression of his statutory authority. The only alterna- 
tive would be to leave each person, if he believed himself to be decontrolled, to act at his peril. 
There would be no administrative procedure to which he could have recourse to determine his 
rights. Such a policy would be chaotic. . . .” However, in subsequent hearings before the 
House Committee on Banking and Currency, Chairman Wolcott stated, “[I]t was very clearly 
brought out that he [the Housing Expediter] could not write the law into his regulations by 
stating that the property was not decontrolled unless an application for decontrol was filed. 
.. .” Hearings before House Committee on Banking and Currency, Extension of Rent Con- 
trols, 80th Cong. ad Sess., at 204 (1948); see Woods v. Boss Hotels Co., No. 304, Civil Cases 


(D.C. Iowa, 1947). 
*6 Controlled Housing Rent Regulation, 13 Fed. Register 3630 (1948). 


*7 Questions and Answers on Types of Accommodations Decontrolled under the Housing 
and Rent Act of 1947, as amended April 1, 1948, OHE Form D-303-DE (1948). 


*® Rent Procedural Reg. No. 1, § 840.18, 12 Fed. Register 59%6 (1947). 
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part been based solely on the ex parte statements in the landlord’s application." 
Landlords who received such orders believed their units decontrolled as a matter 
of law and proceeded to raise rents. Tenants, confronted by such orders, also 
believed that they were determinative of the status of the building and ac- 
quiesced in the rent increases. However, nowhere in the Act or the regulations 
is any provision made for an absolute order of decontrol, and therefore adminis- 
trative decontrol orders have not been considered binding determinations and 
have been reviewed in connection with suits for damages under the Act.?° It 
should be noted that the Act affords landlords and tenants no express right of 
direct judicial review of the Expediter’s orders.** The issue of the finality of de- 
control orders can be raised by tenants only in suits for rent overcharges, since 
such suits are the sole right of action expressly granted tenants by the Act. 

In addition to issuing regulations in the area of administrative procedure, the 
Housing Expediter also attempted to solve the basic problem under the Act— 
the definition of “hotel.” The initial Rent Regulations provided that “if 75% 
or more of the units in the establishment are self-contained dwelling units... 
or were rented on other than a daily term of occupancy on June 30, 1947,” the 
establishment was not to be considered a hotel.” This qualification was deleted 
on August 8, 1947,3 after the congressional committees informed the Housing 
Expediter that the limiting provision was inconsistent with congressional in- 
tent.*4 In a later attempt to establish a clear-cut standard for decontrol, the 
Housing Expediter issued a regulation which substituted the word “including” 


19 Decreased personnel and lack of funds have necessitated the abandonment of investiga- 
tions into the properties involved. There is no method presently available to check on the 
validity of the information submitted. As a result the Chicago Area Rent Director now 
extends only an advisory opinion as to whether the unit has been decontrolled. 


2° Administrative action of the Housing Expediter in regard to application for decontrol 
did not preclude judicial determination of whether the premises were or were not within the 
hotel exception of Section 202(c), in connection with a suit for treble damages under the 
Housing and Rent Act of 1947. Adler v. Northern Hotel, 80 F. Supp. 776 (Ill., 1948); 
Woods v. Boss Hotels Co., No. 304, Civil Cases (D.C. Iowa, 1947); Stanley v. Richman, 
No. 553 (Super. Ct., Los Angeles, Calif., 1947) opinion reprinted in Los Angeles Daily Journal 
(Nov. 26, 1947). Contra: Morris v. Ray, Civil Action 9652 (D.C. Ill, 1948). 


* Koster v. Turchi, 79 F. Supp. 268 (Pa., 1948). Section 2(a) of the Federal Administrative 
Procedure Act, 5 U.S.C.A. § roo1(a) (1947), has been re-amended, so U.S.C.A. App. § 1900 
(1947), So as to exclude from its operation the functions conferred by the Housing and Rent 
Act of 1947. There is no provision for the granting of any injunctive relief upon the application 
of a tenant or a landlord. Fox v. 34 Hillside Realty Corp., 79 F. Supp. 832 (N.Y., 1948); 
Spieler v. Haas, 79 F. Supp. 835 (N.Y., 1948); Luftman v. Ross, 75 F. Supp. 627 (N.Y., 1948); 
Poirier v. Desillier, 75 F. Supp. 402 (Mass., 1947). 


*2 Controlled Housing Rent Regulations § 1, 12 Fed. Register 4331 (1947). 

*s Controlled Housing Rent Regulation, Amend. 1, § 1, 12 Fed. Register 5454 (1947). 

24 Hearings before House Committee on Banking and Currency, Extension of Rent Con- 
trols, 80th Cong. 2d Sess., at 205 (1948); Hearings before a Subcommittee of the Senate Com- 
mittee on Banking and Currency, Extension of Rent Controls, 80th Cong. ad Sess., at 324 


(1948). In Creedon v. Vanier (D.C. Texas, 1947), an unreported opinion, the court held the 
75 per cent proviso to be “outside of the Act and not justified by the Act” 
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for the legislative phrase “such as” in defining the requirement of “customary 
hotel services” under the Act. The effect of this regulation was to require that 
all services specified in the law must have been present as of June 30, 1947, be- 
fore housing accommodations could be decontrolled. As a result, application of 
the Act was primarily limited to transient and semi-transient accommodations, 
since only such units commonly provide all the specified services. The Expediter 
also construed the phrase “provided customary services” to mean that custom- 
ary hotel services must have been received by tenants” and not merely made 
available to them. This too was a limiting provision, since units otherwise eligi- 
ble for decontrol would remain subject to regulation if the tenant supplied his 
own furniture, linens, maid service, etc. These administrative interpretations 
were challenged in Woods v. Benson Hotel Corporation," but the court held that 
insertion of the word “including” into the regulation was a valid exercise of the 
regulatory power of the Expediter. The Court also held “that the services which 
are provided must actually be received by the tenants.” However, in hearings 
on the Housing and Rent Act of 1948** the congressional committees declared 
that this interpretation by the Expediter was also expressly contrary to the in- 
tent of Congress” and that not all of the services mentioned need be provided, 
as long as those provided met the standard of customary hotel services in the 
community. Furthermore, it is only necessary that these services be made avail- 
able to, and not received by, tenants. The Housing Expediter has amended his 
regulations accordingly.*° 

The abrogation of administrative “tests” plus the ambiguity inherent in the 
statutory usage of “hotel” has compelled the courts to undertake the problem of 
determining the proper meaning of the term. In the few decisions interpreting 
Section 202(c)(1) prior to Adler v. Northern Hotel Company, the courts have 
emphasized certain criteria in giving content to the phrase “commonly known as 
a hotel in the community.”’ The mere presence of the word “hotel’’ in the name 
of the establishment is clearly not determinative of the nature of the building.* 

** Controlled Housing Rent Regulation, 12 Fed. Register 5457 (1947). 

% Housing and Rent Memorandum No. 21 (Sept., 1947). 


7 75 F. Supp. 743 (Minn., 1948), aff’d on other grounds 168 F. 2d 694 (C.C.A. 8th, 1948). 
The court interpreted the phrase “‘such as” to mean not only the five services enumerated in 
the Act, but also to include any other services which were customary in the community. 


28 62 Stat. 93 (1948), so U.S.C.A. § 512 (Supp., 1948). No change was made in Section 
20a(c)(r). 

* H. Rep. 1611, 80th Cong. ad Sess., at 9 (1948); S. Rep. 896, 80th Cong. 2d Sess., at 8 
(1948). 

3° Controlled Housing Rent Regulations § 1(b)(2)(i), 13 Fed. Register 3629 (1948). But at 
least three basic services must be provided : furniture and fixtures, maid service, and furnishing 
and laundering of linen. 13 Fed. Register 4331 (1948). 


3* Adler v. Northern Hotel Co., 80 F. Supp. 776 (Ill, 1948); Woods v. Drolson Co., 75 
F. Supp. 738 (Minn., 1948); Stanley v. Richman, No. 553 (Super. Ct., Los Angeles, Cal., 
1947), opinion reprinted in Los Angeles Daily Journal (Nov. 26, 1947); cf. Wiatt Operat- 
ing Co. v. Goldfogle, 121 N.Y. Misc. 341, 201 N.Y. Supp. 262 (1923); Roberts v. Case Hotel 
Co., 106 N.Y. Misc. 481, 175 N.Y. Supp. 123}(1919). 
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In Woods v. Drolson Company®” the court held that, although state and local 
hotel licenses had been obtained and a sign saying “Vine Hall Hotel” hung out 
in front, a building which contained furnished kitchenette apartments, did not 
have transient guests, and had laundry facilities and mailboxes of an ordinary 
apartment house, was not a hotel subject to decontrol. In Woods v. Boss Hotels 
Company*: the absence of transient guests was considered one of the significant 
factors in deciding that the building in question was not a hotel, even though it 
was licensed as the “Commonwealth Apartment Hotel” under an Iowa statute 
and was listed as an apartment hotel in the telephone book and national and 
state hotel directories. In Stanley v. Richman* the court held that an “apart- 
ment hotel” containing furnished kitchenette apartments and inhabited solely 
by permanent tenants was merely an apartment house and therefore not decon- 
trolled, although maid service, linens, and the use and upkeep of furniture and 
fixtures were provided. In Woods v. Western Holding Corporation,* a building 
which provided transient accommodations was held to be a hotel under the Act, 
the court relying most heavily on the provisions for limited maid service, bellboy 
service, desk service, and the use and upkeep of furniture and fixtures and the 
building’s classification as a hotel under a’ state licensing statute. It appears 
from these decisions that one of the most important elements in determining 
whether an establishment could be “commonly known as a hotel” was the 
presence or absence of transient facilities, thus foreshadowing the decision in the 
Adler case. 


In the hearings, committee reports, and congressional debates, repeated 


3% 75 F. Supp. 758 (Minn., 1948). This was a suit brought by the Housing Expediter to 
enjoin defendants from charging over-ceiling rents and to compel refunds to tenants of any 
over-ceiling rents already collected. The court also took into consideration the following facts: 
The building lacked telephone service, desk service, and bellboy service, although providing 
other limited hotel services. It was not advertised as a hotel or listed in the telephone directory 
as a hotel. The entrance to the building was locked at night, tenants having their own keys. 


33 No. 304, Civil Cases (D.C. Iowa, 1947). This also was a suit brought by the Housing 
Expediter to compel refunds. The unit in question was a six-story building located in a resi- 
dential district, containing 110 separate accommodations, almost entirely tenanted by perma- 
nent residents. The building possessed a lobby, a public dining room, public parlors, and com- 
plete desk service with two clerks on duty during the day. Some of the units were unfurnished 
and maid service and linens were available at extra cost. Six units were leased on a weekly 
basis and 104 on a monthly basis. 


34 No. 533 (Super. Ct., Los Angeles, Cal., 1947), opinion reprinted in Los Angeles Daily 
Journal (Nov. 26, 1947). 


38 77 F. Supp. 90 (1948), aff’d 17 U.S.L. Week 2461 (C.A. 8th, 1949). In sustaining the trial 
court’s findings of fact, the court used some broad language in regard to the decontrol status 
of all hotels. However, the building in question was a semi-transient residential unit, and 
therefore this decision may be limited in its application to units of this type. In addition, the 
court was only passing on the trial court’s findings of fact; in regard to whether the unit was 
commonly known as a hotel in the community the court stated: ““This was a question of fact 
for the determination of the trial court. . . . We do not think the evidence on this question was 
of such character as to compel the findings made by the trial court but the question before us 
is not whether the findings are such as this court might have made on the same evidence but 
whether it can be said that these findings are clearly erroneous.” 
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statements were made that Congress intended to decontrol all “hotels.” But 
emphasis was placed throughout on the transient character of the accommoda- 
tions to be decontrolled ;*° the application of this section to units containing only 
permanent residents was not envisaged.’’ It has been contended that congres- 
sional refusal in 1948 to pass legislation recontrolling permanent living quarters 
in hotels#* meant that Congress had originally intended to decontrol all “hotel” 
units and was unwilling to alter that original intention. It is questionable, how- 
ever, whether this argument is valid in its application to units containing only 
permanent tenants. Senator Baldwin, one of the draftsmen of recontrol legisla- 
tion, has implied that such units were not decontrolled by the original Housing 
and Rent Act,3* thus limiting the application of his bill to permanent accommo- 
dations in transient and semi-transient hotels. 


3 Sen. Cain, 94 Cong. Rec. 1458, 1594 (1948): ‘“The thought of the provision as a whole is 
to exclude from control hotels serving transient guests. Under the language of the bill, many 
hotels used for residential purposes are kept under federal control.” Rep. Wolcott, 94 Cong. 
Rec. 2963 (1948): ‘“‘We decontrolled transient rooms and we decontrolled finally those rooms 
in hotels occupied by these so-called permanent guests where they were receiving hotel 
services . . . for the reason that the increase in the cost of these services justified it. ... We 
took into consideration an amendment which had been offered to the bill in the Senate [which 
expressly provided for decontrol of transient apartments, residential and family hotels] which 
we were not in agreement with, because it broadened the issue and we could not broaden it to 
the point where it would have nullified our intent and would decontrol, perhaps, a great many 
accommodations which we did not intend to decontrol in this field. The [present] language . . . 
seemed to be the most desirable compromise between the extremes of no control at all and some 
control over these properties”; Rep. Monroney, Hearings before House Committee on Banking 
and Currency, Extension of Rent Controls, 80th Cong. 2d Sess., at 215 (1948): “The transient 
character was pretty strongly in the minds of this committee, as being one of the major tests 
on that housing which we were seeking to decontrol. . . . Mr. Vanderslice [the witness] has so 
often repeated that the intent of Congress was to decontrol completely the residential hotels 
that I would like to call to the attention of the committee the statement of the committee in 
the report, in which it is pretty clearly pointed out, I think, that the exemptions . . . took into 
consideration the transient character of the places. It says: [reading] ‘In the case of hotel, 
tourist home and motor court housing accommodations catering principally to transients, 
whose costs of operation consist in substantial measure of personal services which have in- 
creased considerably.’ And then on page 14: ‘The second category consists of hotel accommo- 
dations occupied by persons who are provided customary hotel services, motor courts, and 
tourist homes serving transient guests exclusively. So . . . the committee twice has written in 
the report to the effect that we were attempting to decontrol transient accommodations.” 

3793 Cong. Rec. 6055 (1947): 

“Mr. Connatty: .. . As I understand, if it were a residential hotel, it would not be subject 
to control. What is a residential hotel? 

[Interruption . . .] 

“Mr. Taytor: A residential hotel is a hotel with a certain percentage of permanent guests 
. .. @certain percentage of the rooms or accommodations is rented on a permanent basis. 
[Interruption . . .] 

‘‘Mr. Fusricut: Yes; this question involves a determination of the definition. A similar 
question is involved in determining what is a residential hotel. A certain percentage of the 
accommodations must be rented on a permanent basis. 

“Mr. ConnaLty: Suppose all the rooms were rented on a permanent basis? 

‘“Mr. Futsricst: Then I think it would become an apartment house [and therefore not 
subject to decontrol].” 

38S. 2015, 80th Cong. ad Sess. (1948). 


3 Senator Baldwin, in discussing his proposed bill before the senate committee, empha- 
sized the element of transiency as being a necessary requisite under the original Act when he 
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Congress undoubtedly intended to remove controls from permanent residents 
of transient and semi-transient residential hotels** because of increased costs,“ 
decreased hotel occupancy, and because the “great bulk” of the units decon- 
trolled were luxury accommodations. It was also stressed that not more than 
100,000 such units in the country would be affected by the decontrol provision.‘ 
However, it is doubtful whether these reasons are applicable to the decontrol 
of self-contained living accommodations in units catering predominantly to per- 
manent tenants. From an analysis of percentage of occupancy*‘ and number of 


stated: “[W]here you have a small hotel that is essentially a residential hotel it is always pos- 
sible for them, by the subterfuge of taking in a few transients, to remove the thing entirely from 
all rent control.” Hearings before a Subcommittee of the Senate Committee on Banking and 
Currency, Extension of Rent Controls, 80th Cong. ad Sess., at 211 (1948). 


4°H. Rep. 1611, 80th Cong. ad Sess., at 9 (1948); S. Rep. 896, 80th Cong. ad Sess., at 8 
(1948); H. Rep. 317, 80th Cong. rst Sess., at 17 (1947); Rep. Wolcott, 94 Cong. Rec. 2963 
(1948); Hearings before House Committee on Banking and Currency, Extension of Rent Con- 
trols, 8oth Cong. ad Sess., at 203, 216 (1948). 


# H. Rep. 317, 80th Cong. rst Sess. (1947); H. Rep. 1560, 80th Cong. 2d Sess. (1948); 94 Cong. 
Rec. 2963 (1948); Hearing before House Committee on Banking and Currency, Extension of 
Rent Controls, 80th Cong. 2d Sess., at 203 (1949). Representatives of hotel groups testified 
that 60 per cent of the total operating costs of hotels are incurred for services rendered directly 
or indirectly to guests and that it was mainly the cost of providing such services that had 
increased the operational costs. Labor costs represented 50 per cent of the over-all service cost 
figure, and, according to figures of the United States Bureau of Labor Statistics, average 
hourly wage rates in hotels in 1947 had increased 96 per cent since 1939. The commodity 
price index, reflecting costs of materials and supplies used by hotels advanced 79 per cent from 
1940 to December 1946. Hearings before House Committee on Banking and Currency, Hous- 
ing and Rent Control, 80th Cong. rst Sess., at 267 (1947); Hearings before a Subcommittee of 
the Senate Committee on Banking and Currency, Extension of Rent Uontrols, 80th Cong. 
ad Sess., at 889 (1948). Mr. J. E. Frawley, Chairman of the Board of the American Hotel 
Association, testified that concurrent with cost increases, transient hotel earnings had declined 
since 1944. Hearings before Senate Committee on Banking and Currency, Rent Controls, 80th 
Cong. rst Sess., at 270 (1947); see also testimony of Mr. G. J. Sherrard of the American Hotel 
Association, Hearings before House Committee on Banking and Currency, Extension of Rent 
Controls, 80th Cong. 2d Sess., at 274 (1948). Although there is a great disparity between in- 
creases in costs incurred by units accommodating transient guests and units accommodating 
permanent tenants, it is difficult to determine from an analysis of cost increases alone whether 
Congress intended to restrict decontrol to transient units only. 


# Sen. Buck, 93 Cong. Rec. 6042 (1947); Hearings before House Committee on Banking 
and Currency, Housing and Rent Control, 80th Cong. 1st Sess., at 276 (1947); Hearings before 
House Committee on Banking and Currency, Extension of Rent Controls, 80th Cong. 2d Sess., 
at 280 (1948). 


43 Sen. Buck, 93 Cong. Rec. 6042 (1947); Hearings before Senate Committee on Banking 
and Currency, Rent Control, 80th Cong. rst Sess., at 387 (1947); Hearings before House Com- 
mittee on Banking and Currency, Housing and Rent Control, 80th Cong. rst Sess., at 267 
(1947); Hearings before a Subcommittee of the Senate Committee on Banking and Currency, 
Extension of Rent Controls, 80th Cong. 2d Sess., at 888, 919 (1948). 


44 While there was a definite trend toward lowered occupancy in transient hotels, the per- 
centage of occupancy in residential and apartment hotels has increased. Thirty-two New 
York hotels had an average occupancy of 79 per cent of capacity in December 1947 against 
86 per cent in December 1946. Hearings before House Committee on Banking and Currency, 
Extension of Rent Controls, 80th Cong. ad Sess., at 280 (1948). In Detroit, average occupancy 
was 86 per cent of capacity during 1947, as against 97 per cent during the war period. Hearings 
before House Committee on Banking and Currency, Housing and Rent Control, 80th Cong. 
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units affected,“ it would seem that the legislature was considering only transient 
and semi-transient hotels when it ordered decontrol, and not “hotels” catering 
solely to permanent tenants, even though such units received customary hotel 
services. Such units are more like apartment buildings, certain special services 
being reflected in the rent paid.“ 

Even if legislative history is not considered conclusive in establishing congres- 
sional intent, definitions of “hotel” established by common usage, employment 
in other statutes, and analogous judicial decisions also indicate that the primary 
requisite of a hotel is accommodation for transients. Exclusively permanent 
residential units would be incompatible with such a requirement. In the absence 
of concise statutory language clearly establishing a different meaning,*’ Con- 
gress must be presumed to have used the word “hotel” in its commonly recog- 
nized connotation.“ A “hotel” is legally equivalent to the old “inn,” which was 
commonly defined as a place where all transient persons who arrived would be 
received and entertained as guests for compensation.’ This legal meaning cor- 
responds to the commonly accepted definition as ‘‘a place providing lodging and 
usually meals for the public, especially for transients.’’s* State legislation em- 
ploying the word “hotel” reflects a general understanding that the term excludes 
buildings occupied entirely or primarily by permanent tenants.* Analogous judi- 


rst Sess., at 276 (1947). Occupancy in Chicago residential and apartment hotels, however, 
was 93.2 per cent of capacity during the war period and 98 per cent in 1947. Hearings before 
Senate Committee on Banking and Currency, Extension of Rent Controls, 80th Cong. 2d 
Sess., at 319 (1948). 


4s Congress apparently failed to realize the great number of residential units that would be 
affected by the decontrol provision. During debate on this section, continued emphasis was 
placed on the insignificant number of units that would be decontrolled; see note 43 supra. 
Yet in Chicago alone there are 100,000 units housing over 200,000 tenants affected by the de- 
control provision. Hearings before a Subcommittee of the Senate Committee on Banking and 
Currency, Extension of Rent Controls, 80th Cong. ad Sess., at 201 (1948). In New York there 
are over 103,000 such units affecting over 200,000 tenants. Hearings before a Subcommittee of 
the Senate Committee on Banking and Currency, Extension of Rent Controls, 80th Cong. 
ad Sess., at 583 (1948). 

# Note 3 supra. 

47 Cooper v. Schirmeister, 176 N.Y. Misc. 474, 26 N.Y.S. 2d 668 (1941). 


48 Fieldcrest Dairies v. City of Chicago, 122 F. ad 132 (C.C.A. 7th, 1941), rev’d on other 
grounds 316 U.S. 168; Luken Steel Co. v. Perkins, 107 F. 2d 627 (App. D.C., 1939). 


4° Wiatt Construction Co. v. Chase, 197 App. Div. 327, 188 N.Y. Supp. 589 (1921), aff’d 
in 233 N.Y. 633, 135 N.E. 948 (1922); Fay v. Pacific Improvement Co., 93 Cal. 253, 26 Pac. 
1099 (1891). The furnishing of meals by the person conducting the place is no longer regarded 
as an essential characteristic of a hotel or inn. Metzler v. Terminal Hotel Co., 135 Mo. App. 
410, 115 S.W. 1037 (1908); Johnson v. Chadbourne Finance Co., 89 Minn. 310, 99 N.W. 874 
(1903). 

S¢ Webster’s New International Dictionary (2d ed., 1947). 


* D.C. Code (1940) § 5—312 defines a hotel as a building in which meals are served and 
rooms are provided for the accommodation of 10 or more transients; Idaho Code Ann. (Supp. 
1932) § 38—1301 defines a hotel as a building where sleeping accommodations are furnished 
for hire to transient guests, whether with or without meals; Wash. Rev. Stat. Ann. (Remington, 
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cial decisions determining the status of “apartment hotels,” or of similar types 
of residences which cater to permanent tenants but which offer services akin to 
those offered by a hotel, have held that such units are not “hotels.” Many of 
these decisions have considered the applicability of a specific statute to the unit 
in question,’ and the existence of transient accommodations was considered one 
of the most important attributes of a “hotel.” 

While the arguments outlined cannot be said conclusively to support the 
proposition that apartment hotels containing only permanent residents were 
not decontrolled by the Housing and Rent Act, neither can it be definitely 
stated that every type of hotel was decontrolled by the Act. More important 
than either conclusion, however, is the undeniable fact that endless confusion 
and uncertainty have arisen because of the ambiguous statutory language. This 
result has caused serious hardship not only to tenants who have been subjected 
to unwarranted rent increases but also to landlords who are now confronted 


with the prospect of triple damage suits.5¢ Proposed legislation now pending 


1932) § 6860 defines a hotel in the usual manner but requires a minimum of 15 rooms; Minn. 
Stat. (Mason, 1945) § 157.01: not a hotel if rental for periods of more than a week. Several 
states use the word “hotel” in their statutes without definition, but the use of the term clearly 
refers to transient accommodations: Pa, Stat. Ann. (Purdon, 1930) tit. 37, § 61, Colo. Stat. 
Ann. (Michie, 1935) c. 81, §§ 1, 3, 5; Mass. Ann. Laws (1942) c. 140. The New York Multiple 
Dwelling Law provides regulations for all multiple dwellings, dividing such dwellings into two 
classes. Section 8 defines a ‘Class A” building as “a multiple dwelling which is occupied as a 
rule for permanent residence purposes. This class shall include . . . apartment houses, apart- 
ment hotels... kitchenette apartments, and all other multiple dwellings except Class B 
multiple dwellings.” Section 9 defines a “Class B” multiple dwelling as a “multiple dwelling 
which is occupied as a rule transiently . . . this class shall include hotels. . . .” Section 12 de- 
fines a “hotel” as an inn having 30 or more sleeping rooms. N.Y. Ann. Law (McKinney, 1929) 
c. 713, $§ 8, 9, 12. The following state statutes follow New York’s statute, placing apartment 
hotels in “Class A” while placing hotels in “Class B”’: Iowa Code (1946) c. 413; Mich. Stat. 
Ann. (Henderson, 1936) § 5.2772; Neb. Rev. Stat. (1943) §§ 41—101, 41—103. Illinois Inn- 
keeper statutes seem to contain two separate definitions of “hotel.” Hotel is defined as any 
building where lodging, food, apartments, suites or other accommodations are offered to guests, 
whether transient, permanent, or residential, which-contain 25 or more rooms. Ill. Rev. 
Stat. (1947) c. 71, § 4(c), under the Act headed “Protection of Innkeepers.” Under an 
act headed “Safety Appliances,” a hotel is defined as any building containing ten or more 
rooms which is held out to the public as a hotel . . . when sleeping accommodations are fur- 
nished for hire to transient guests, whether with or without meals. Ill. Rev. Stat. (1947) c. 71, 
§ 5. The same definition is contained in Ill. Rev. Stat. (1947) c. 71, § 14, under an act entitled 
“Sanitary Equipment.” 

8 Roberts v. Case Hotel Co., 106 N.Y. Misc. 481, 175 N.Y. Supp. 123 (1919); Wiatt 
Operating Co. v. Goldfogle, 121 N.Y. Misc. 341, 201 N.Y. Supp. 262 (1923); cf. Wiatt Con- 
struction Co. v. Chase, 197 App. Div. 327, 188 N.Y. Supp. 589 (1921), aff’d 233 N.Y. 633, 
135 N.E. 948 (1922); State v. Bowman, 202 Minn. 44, 279 N.W. 214 (1938); see Williams v. 
Lauderdale, 191 S.W. 2d 455 (Ark., 1945). 

53 See 19 A.L.R. 529 (1922); 53 A.L.R. 988 (1928). 


54 Since most landlords have relied on administrative interpretations and rulings in raising 
rents, forthcoming legislation might specifically exempt landlords from damage suits, on the 
same theory contained in the Fair Labor Standards Act, 61 Stat. 88 (1947), 29 U.S.C.A. 
§ 258 (1947) (reliance in good faith on previous administrative rulings, regulations, interpre- 
tations, etc., constitutes a bar to any cause of action accruing prior to the enactment of the 
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before Congress must ayoid the ambiguity of the present Act by recognizing the 
decontrol distinction between transient and semi-transient hotels and accommo- 
dations mislabeled “apartment hotels.’’s 

[After this note had gone to press, Congress passed the Housing and Rent 
Act of 1949, extending controls for fifteen months, which on a summary ex- 
amination seems to preserve many of the complexities and ambiguities inherent 
in the previous Acts. The 1949 Act specifically recognizes the decontrol dis- 
tinction between units containing permanent and transient residents, but the 
application of the provision has been limited to cities containing 2,500,000 or 
more residents.’’ This would seem to leave still unsettled the status of units 
containing predominantly permanent tenants in communities having fewer 
inhabitants. For those hotels now clearly subject to rent controls “the maxi- 
mum rent shall be the rent in effect for such accommodations on March 1, 
1949.” Therefore, despite the reimposition of controls, the effect of this pro- 
vision is to validate the numerous rent increases received by tenants since the 
formulation of the original Act. 

The effect of the 1949 Act on present litigation is not entirely clear. Section 


amendment to the Act). However, since instances of irrevocable damage are not as probable in 
the hotel situation as in the portal-to-portal cases, Section 205 of the present Act, which 
limits tenants’ recovery to single damages in the absence of wilful overcharges, probably should 
be retained but modified to bar recovery by tenants where restitution of rent overcharges 
would cause hardship on landlords. 


58 For specific formulas for suggested legislation, see statement of Mr. Alex Elson, chairman 
of the Chicago Temporary Community Housing Rent Commission before a Subcommittee of 
the Senate Committee on Banking and Currency, Extension of Rent Controls, 80th Cong. 
ad Sess., at 1055 (1948). 


% H.R. 1731, 81st Cong. rst Sess. (Pub. L. No. 31, March 30, 1949). 


57 § 202(c)(1)(B) exempts from control ‘‘those housing accommodations in hotels in cities of 
2,500,000 population or more. . . (i) which are located in hotels in which 75 per centum or 
more of the occupied housing accommodations on March 1, 1949, were used for transient oc- 
cupancy, or (ii) which are not located in hotels described in (i) but which on March 1, 1949 
were used for transient occupancy [rented on a daily basis to a tenant who had not on March 1, 
1949, continuously resided in the hotel for ninety days or more].”’ In effect this provision limits 
recontrol of permanent accommodations in residential and apartment hotels to Chicago, since 
New York City has established local regulations. 


58 § 202(c)(1)(A) does not make any distinction based on transient or permanent occu- 
pancy, but retains the definition contained in the 1947 Act, excluding from control ‘‘those hous- 
ing accommodations in any establishment which is located in a city of less than 2,500,000 
population . . . and which is commonly known as a hotel in the community in which it is 
located, which are occupied by persons who are provided customary hotel services such as maid 
service, furnishing and laundering of linen, telephone and secretarial or desk service, use and 
upkeep of furniture and fixtures, and bellboy service.’ 


59 § 204(h). But this provision may not be controlling where litigation was in progress as of 
March 1, 1949 to determine whether the unit involved was or was not a “‘hotel.” If such de- 
termination results in a finding that the unit was not a hotel within the definition contained in 
the 1947-48 Acts, the unit would not have been properly subject to decontrol under those Acts, 
and presumably, the applicable rent in effect on March 1, 1949 would be the rent paid as of 
June 30, 1947. 
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206(d)® provides that reliance in good faith on the Act or regulations there- 
under shall constitute a bar to damage actions. Although such a provision has 
been suggested,** the ambiguous wording of the section makes it doubtful 
whether the provision was intended to have a retroactive effect.] 

6° “No person shall be liable for damages or penalties . . . on any grounds for or in respect 
of anything done or omitted to be done in good faith pursuant to any provision of this Act or 
any regulation, order, or requirement thereunder notwithstanding that subsequently such 
provision, regulation, order, or requirement may be modified, rescinded, or determined to be 
invalid.” 

& Note 54 supra. 











RECENT CASES 


THE IMPACT OF COLLECTIVE BARGAINING ON 
MANAGEMENT PREROGATIVES 

On January 1, 1936, the petitioner Inland Steel Corporation initiated an 
optional pension plan for the payment of retirement annuities to its employees. 
By unilateral amendment effective in December 1943, the plan was extended so 
as to cover all of the employees of Inland Steel, provided they had attained the 
age of thirty and had been employed by petitioner for a period of five years. 
One of the significant provisions of the plan from its inception had been the 
requirement that employees in order to benefit from the plan had to retire at 
the age of sixty-five. In August 1941 because of the wartime man power short- 
age, the petitioner was forced to suspend this compulsory retirement provision. 
It was, however, reinvoked in April 1946, at which time the company announced 
that no retirements would be deferred beyond June 30, 1946. As far as the em- 
ployees concerned were affected, the announcement seems to have been little 
more than a matter of form, since all of the employees who had reached the age 
of sixty-five, some 224 in number, had already voluntarily retired by April 1, 
1946. Soon after the petitioner’s announcement the union representative filed 
a grievance protesting the unilateral action taken by the company in regard to 
both the 1943 amendment and the reassertion of the clause in 1946, and de- 
manded that these matters be made the subject of collective bargaining negoti- 
ations. The petitioner, however, refused to discuss its retirement plan with the 
union, whereupon the union representative filed a complaint with the NLRB 
charging the petitioner with unfair labor practices under Section’ 8(5) of the 
National Labor Relations Act. On petition to review and set aside the Board’s 
finding that by such a refusal to bargain the petitioner had violated Section 8(5), 
the Circuit Court of Appeals for the Seventh Circuit, subject to conditions not 
here material,' ordered the decision of the Board enforced. Inland Steel Company 
v. NLRB? 

The grounds on which the petitioner based its refusal to bargain center 
around the question of the scope of the subject matter regarding which the em- 

* As a condition precedent to the enforcement of the Board’s order that Inland Steel bargain 
collectively, the union was required to comply with Section 9(h) of the Labor-Management 
Relations Act. The Court denied the union’s contention that this provision of the Act 
was unconstitutional and thus stayed the order to bargain collectively until the officers of the 
bargaining representative had signed the “‘non-communist affidavit.” For a discussion of this 


aspect of the Act see Mulroy, The Taft-Hartley Act in Action, 15 Univ. Chi. L. Rev. 595, 
621, 624 (1948). 


270 F. ad 247 (C.A. 7th, 1948), enforcing 77 NLRB No. 1 (1948). 
568 
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ployer is under a duty to bargain. As stated in both the original and amended 
acts, Section 8(5) requires an employer “to bargain collectively with the repre- 
sentative of his employees, subject to the provisions of Section 9(a).” The per- 
tinent portion of the latter section provides that the duly selected representative 
of the employees in an appropriate unit shall be their exclusive representative 
“for the purpose of collective bargaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employment. ...”* The area of business 
which this section of the act requires the employer to include within the frame- 
work of his collective negotiations presents a difficult and controversial problem. 
There would appear to be no valid reason for an employer objecting to the union 
merely being heard and discussing any matter which the union might wish to 
raise. If in fact the duty to bargain consisted of nothing more than the obliga- 
tion to meet and discuss, little or no difficulty would be encountered. However, 
in spite of the very modest definition which this duty receives within the context 
of the Act,‘ as it has been evolved through the decisions of the courts and labor 
boards, the duty to bargain approaches the duty to make concessions. 

That the statutory duty to bargain has become a status-changing device is 
due largely to the judicial requirement that the bargaining, in order to satisfy 
the provisions of the act, must be carried on in “good faith.” The requirement 
of good faith is not complied with by a mere readiness to engage in discussion 
or negotiation.® Rather it “. . . contemplates exchange of information, ideas and 
theories in open discussion and an honest attempt to arrive at an agreement.’” 
Although the duty to bargain may not be defined as the duty of the employer 
to agree with the bargaining representative about “matters of substance,” once 
any agreement or understanding is reached the statute requires “its expression 
in a signed contract.”* While some authorities have stated that congressional 
objectives at the time the Act was passed were relatively limited,’ the courts 
have interpreted the legislative history as supporting the positive nature of the 
duty to bargain. The Supreme Court has held that the congressional purpose 
of the statute was “to compel employers to bargain collectively with their em- 


3 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (Supp., 1947); 61 Stat. 136 (1947), 29 U.S.C.A 
§ 151 (Supp., 1947) (italics added). 

4 While the union is by the amended act also under a positive duty to bargain, the nature 
of the employer’s duty is not affected in substance by the 1947 act. See 61 Stat. 140 (1947), 
29 U.S.C.A. § 158(d)(1)-(4) (Supp., 1947). Both the Board and the Court specifically 
found that there had been no change in the scope of the subject matter of compulsory collec- 
tive bargaining under the amended act. Inland Steel Co. v. NLRB, 170 F. ad 247, 249 n. 2 
(C.A. 7th, 1948). 

5 For a general discussion of the requirement see 3d Annual Report of NLRB 96 (1938). 

* Timken Roller Bearing Co. v. NLRB, 161 F. 2d 949 (C.C.A. 6th, 1947). 

7 Aluminum Ore Co. v. NLRB, 131 F. ad 485 (C.C.A. 7th, 1942). 

*H. J. Heinz Co. v. NLRB, 311 U.S. 514, 526 (1940). 


* Freidin, The Public Interest in Labor Dispute Settlement, 12 Law & Contemp. Prob. 367, 
368 (1947). 
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ployees to the end that employment contracts, binding on both parties, should 
be made.””* If subsequent to the designation of the statutory bargaining agent, 
the employer decides that he desires to alter any “condition of employment” of 
his employees, he is in a very real sense no longer free to exercise his unilateral 
discretion as manager; and he “can no longer make such a change on the basis 
of individual bargaining.”’** Although he has not yet been notified of the union’s 
desire to bargain collectively, the “employer has no choice but to offer to bar- 
gain with the union... .”** The employer must meet the proposals of the bar- 
gaining agent with objections or counter proposals that are manifestly reason- 
able. The absence of persuasive arguments supporting the reasonableness of the 
employer’s position leaves him with dubious alternatives. The first, which is 
really no alternative at all, is to be adjudged by the Board guilty of an unfair 
labor practice in refusing to bargain. The second involves compromise and con- 
cession. With the broadening of the demands which must be considered in the 
bargaining procedure this second alternative becomes less desirable from the 
traditional viewpoint of management. While the inroads which organized labor 
has made on the “prerogatives of management” reflect the extent to which the 
union has been able to control the supply of labor from which the employer re- 
cruits his employees, the courts’ decisions have nevertheless provided the labor 
movement with an effective device for obtaining the concessions and com- 
promises desired. 

With the obligation to bargain collectively established as the duty to make 
patently reasonable compromises, the subject matter assumes considerable im- 
portance. Under the Act an employer is guilty of unfair labor practices if he re- 
fuses to bargain in regard to anything which may be included in the general 
category “conditions of employment.” This provision provides only a very gen- 
eral yardstick for considering those “functions of management” which the em- 
ployers claim are not the rightful concern of the employees or their representa- 
tives. This sphere of management-function may be restricted not only in the 
usual contract negotiations but also in bargaining about grievances. For al- 
though the term “grievance” is not defined, the Act requires employers to bar- 
gain about the disposition of grievances as well as provisions of the proposed 
working agreement." When the accepted grievance procedure allows the nego- 
tiation of all disagreements over interpretation and application of the collective 
agreement, it has been held to require bargaining in regard to any and all ques- 
tions which might arise between the employer and the union." 


7° NLRB v. Sands Mfg. Co., 306 U.S. 332, 342 (1939). 


™ In re General Motors Corp., 59 NLRB 1143, enforced General Motors Corp. v NLRB, 
150 F. ad 201 (C.C.A. 3d, 1945). 


3 Thid. 
13 U.S. Automatic Corp., 57 NLRB 124 (1944). 


™4 See Hughes Tool Co. v. NLRB, 147 F. 2d 69 (C.C.A. sth, 1945), enforcing 56 NLRB 981 
(1945). 
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In the leading case of NLRB v. Jones & Laughlin Steel Corporation,'’ the 
Supreme Court, in denying the company’s contention that it was being deprived 
of the right to conduct its own business, laid down what now appears to be a 
somewhat misleading indication of the scope of the subject matter of the duty 
to bargain. The court held that Section 9(a) imposed on the employer “‘only the 
duty of conferring and jating with the authorized representatives of its 
employees for the purpose of labor disputes.”** The recent holdings by 
the Supreme Court are, however, not easily contained within such a limited defi- 
nition. The decisions in the Medo Photo*’ case, Order of Railroad Telegraphers v. 
Railway Express Agency, and the J. I Case" litigation uphold the general 
proposition that an employer cannot enter into any contract with his em- 
ployees except through the bargaining representative. 

The ruling in the Medo opinion announced that action by an employer which 
brought about any changes in wages, hours, or other conditions of employment 
without prior bargaining with the union representative could not realistically 
be distinguished from the unfair labor practice of refusing to bargain. This 
seems especially forceful since no collective agreement had ever been reached by 
the Medo Photo Supply Corporation and the union, and since the employer’s 
unilateral action had come about as the result of negotiations initiated by a 
majority of the employees. Bs 

Inland Steel unsuccessfully argued that some of the dicta of the Supreme 
Court in the J. J. Case decision indicated that there were subjects concerning 
which an employer was under no obligation to bargain.” However, any uncer- 
tainty which may be said to stem from the J. J. Case dicta is clarified by the 
certain language of the Court in the Railroad Telegraphers opinion which was 
handed down the same day. “[E]ffective collective bargaining has been generally 
conceded to include the right of the representatives of the unit to be consulted 
and to bargain about the exceptional as well as the routine rates, rules, and 
working conditions.”** The petitioner also urged that the term “wages” as used 
in Section 9(a) should be construed as the wages earned by employees for the 
actual performance of work. This the Board rejected as being at odds with the 
stated purpose of the act and in conflict with the fact that Congress in generally 


%$ 301 U.S. 1 (1937). | *6 Thid., at 44. 

117 Medo Photo Supply Corp. v. NLRB, 321 U.S. 678 (1944). 

8 391 U.S. 342 (1044). 

19 J. I. Case Co. v. NLRB, 321 U.S. 332 (1944). 

# Petitioner urged that “‘. . . individual contracts may embody matters that are not neces- 
sarily included within the statutory scope of collective bargaining, such as stock purchase, 
group insurance, hospitalization, or medical attention. We know of nothing to prevent the 
employee’s, because he is an employee, making any contract provided it is not inconsistent 
with a collective agreement or does not amount to or result from or is not part of an unfair 
labor practice.” J. I. Case Co. v. NLRB, 321 U.S. 332, 339 (1944). 


( * Order of Railroad Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 347 
1944). 
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defining the ambit of obligatory collective bargaining used not only the specific 
terms “rates of pay” and “hours of employment” but also the generic and wide- 
spread phrases “wages and other conditions of employment.”* Such a broad 
construction has been rather generally supported by the courts.*? One of the 
more significant cases is NLRB v. J. H. Allison Co.*4 In enforcing the Board’s 
order, the Circuit Court of Appeals for the Sixth Circuit denied the argument 
of the employer that since the granting of “merit increases” to individual em- 
ployees was determined on the basis of an individual’s performance, it was not 
a matter which concerned the union, but was rather one of the functions of 
management. In the words of the court, “(t]he labeling of a wage increase as a 
gratuity does not obviate the fact that a gratuitous increase on the basis of 
merit does, in actuality, effect changes in rates of pay and wages, which by the 
Act are made the subject of collective bargaining.”s 

A recent decision of the National Labor Relations Board” takes note of the 
“accepted subjects in the expanding field of collective bargaining” as including 
“social security programs... group insurance, hospitalization, medical care, 
old-age pensions and other allied subjects.” The Board concluded that such 
subjects “are not only appropriate, recognized, and accepted subjects for collec- 
tive bargaining, but that the language of the Act and its legislative history evi- 
dence a congressional purpose to require collective bargaining on these subjects 
by an employer, when so requested by an authorized representative of his em- 
ployees.”*’ Apparently, any limiting definition of the subject matter of obliga- 
tory bargaining may not validly be taken from the context of the Act dealing 
with other unfair labor practices. The Supreme Court indicated such a broad 
meaning in the Express Publishing Co.** case. Refusal to bargain, defined as an 
unfair labor practice by Section 8(5), may be wholly unrelated to “discrimina- 
tion in regard to hire or tenure of employment or any term or condition of em- 
ployment, to encourage or discourage membership in any labor organization,” 
all of which are defined as unfair labor practices by Section 8(3). Even a rather 
cursory examination of the reported court decisions and Board orders reveals that 
an employer is under a positive duty to bargain collectively about nearly every 
conceivable question that the statutory representative may raise.** In fact, 













































In re Inland Steel Co., 77 NLRB No. 1 (1948). 3 See note 29 infra. 
*4 70 NLRB 377 (1946), enforced 165 F. ad 766 (C.C.A. 6th, 1948), cert. den. 69 S. Ct. 31 
(1948). 


% 165 F. 2d 766, 768 (C.C.A. 6th, 1948). 

* In the Matter of General Motors Corp., Case No. 7-Ca-37 (NLRB, May 13, 1948). 
#7 Tbid. 

** NLRB v. Express Publishing Co., 312 U.S. 426, 434 (1941). 


29 Subjects concerning which the employer has been found under a duty to bargain: 1) Sub- 
contracting by employer. Western Electric Co., Inc., 16 L.R.R.M. 1656 (1945); Kulhne Chem- 
ical Co., 16 L.R.R.M. 1836 (1945). Contra: Graef & Schmidt Co., 16 L.R.R.M. 1651 (1945). 
2) Number of employees to be hired. Timken Roller Bearing Co.,/70 NLRB 500 (1946). 
3) Union security. National Licorice Co., 7 NLRB 537 (1938), enforced as mod. 104 F. ad 655 
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“absent any provision in the contract leaving certain areas open to individual 
bargaining, the only thing left to individual agreement is the act of hiring.”** 
Given the jurisdictional prerequisites and the ability of bargaining agents to 
couch their position in language that is not per se unreasonable, the safe an- 
swer appears to be that the employer is never justified in refusing to bargain 
solely on the ground that to do otherwise would be to permit encroachment on 
the “prerogatives of management.” 

In addition to the decisions of the courts which indicate a broadening of the 
subject matter of compulsory bargaining, there has been an enlargement in the 
scope of collective negotiations which are entered into without Board compul- 
sion.” The collective agreements, which in a sense result from the substitution 
of collective bargaining for unilateral employer control of the various conditions 
of employment, mirror such a trend. Perhaps an outstanding example of this 
can be found in the collective agreements of the International Ladies Garment 


(1939), enforced as mod. 309 U.S. 350 (1940). 4) Reinstatement of discharged employees and 

of a nondiscriminating nature. National Licorice Co. v. NLRB, supra; Washington 
Woolen Mills, 23 NLRB 1 (1938). 5) Union demand for a change in the management of the 
firm. In re Consumers’ Research Inc., 2 NLRB 57 (1936). 6) Re-employment of old employees 
at new location. Brown-McLaren Mfg. Co., 34 NLRB 984 (1941). 7) Whether employees be 
given time off without loss of pay for discussion of grievances. Glen L. Martin Co., 16 L.R.R.M. 
1611 (1945). 8) Union’s demand for information which the company classed as confidential. 
Aluminum Ore Co. v. NLRB, 131 F. 2d 485 (C.C.A. 3d, 1942). 9) Right of employer to print 
and issue a pamphlet entitled ‘Employees’ Manual.” Timken Roller Bearing Co., 70 NLRB 
500 (1946). 10) Union’s request for clause providing that union’s consent had to be obtained 
in advance of any change of operations. Bergen Point Iron Works, 17 L.R.R.M. 1538 (1945). 
11) Disposition of grievances presented by nonunion employees. U.S. Automatic Corp., 57 
NLRB 124 (1944). 12) In setting up new unit, employer is not required to bargain in regard to 
job classification, but must bargain about “misclassification.” Shell Oil Co., Inc., 16 L.R.R.M. 
1864 (1945). 13) Seniority provisions. Highland Park Mfg. Co., 12 NLRB 1238 (1938). 
14) Schedule of working hours. North American Aviation Inc., 16 L.R.R.M. 1746 (1945). 
15) Sick leave plan. Glen L. Martin Co., 16 L.R.R.M. 1585 (1945). 16) Bonuses. Singer Mfg. 
Co., 24 NLRB 444 (1940), enforced as mod. 119 F. ad 131 (1941). 17) Demand that company 
loan an employee the money necessary to pay a union fine. Clifton Wright Hat Co., 2 NLRB 
18st, at 51 ( 1934). 18) Demand that employer discharge a supervisor. Aladdin Industries Inc., 
22 NLRB 1195 (1940). 19) Sunday and holiday provisions. Singer Mfg. Co., supra. 20) Arbi- 
tration provisions. Boss Mfg. Co., 3 NLRB 400 (1936), enforced as mod. 107 F. ad 574 (1939). 
21) Regarding application, interpretation, administration, and/or modification of collective 
agreement. NLRB v. Sands Mfg. Co., supra. It is also interesting to note that one court felt 
obliged to set down the dictum that an employer is not obliged to bargain collectively about 
“legislative policies and other generalities.” Globe Cotton Mills v. NLRB, 103 F. ad 91 
(C.C.A. sth, 1939). 


3° J. I. Case Co. v. NLRB, 321 U.S. 332, 335 (1944). U.S. Automatic Corp., 57 NLRB 124 
(1944). 


3! No reported cases used the test of reasonableness to establish the good faith of the union 
demands, but such a test would appear to correspond with the pattern developed by the 
NLRB and the courts. At the present time the court would probably not hold legitimate a de- 
mand by the union to bargain about a complete alteration of the corporate structure of the 
business if the company refused to do so. Such a demand, however, may in the future appear 
as patently reasonable. 


# Metcalf, Collective Bargaining for Today and Tomorrow 115-36 (1937); Pierson, Col- 
lective Bargaining Systems (1942); Smith, Leonard J., Collective Bargaining 10-15 (1946). 
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Workers Union which have been very explicit in this regard. They specify the 
conditions under which an employer may reorganize his business, or enter into 
another partnership, or send materials to other firms for fabrication, or intro- 
duce a week-work as opposed to a piece-work basis of wage payments.*5 Another 
example is the coal mining industry, where the representatives of the mine em- 
ployees take part in the control of “all aspects of the productive process which 
affect the miners’ opportunity to earn a living,” and their bargaining agreements 
indicate the unions’ “joint effort in dealing with conditions affecting a district 
of the entire industry.” In some industrial fields employers have been able to 
force the inclusion of management clauses in their collective contracts which 
prescribe certain zones wherein employer-management is to be free from any 
union interference. In spite of the provisions of such clauses, however, the sphere 
of management-function may become the subject of collective bargaining when- 
ever the collective agreement is renegotiated. The inclusion of management 
clauses may also be said merely to reflect the relative strength or weakness of 
the bargaining parties at the time the agreement is signed, rather than anything 
like a long range working definition to which the parties will adhere. 

The attitude of the courts toward the nature and subject matter of compul- 
sory collective bargaining is a reflection of both the present strength of organized 
labor and the general language of the Act. The inability of the courts to deter- 
mine the proper scope of collective bargaining stems from the opposing views 
with which employers and organized employees regard the bargaining process. 
The reasoning behind the employer’s reluctance to bargain is the fear that in 
the absence of legal definition, he “may be forced to negotiate about matters 
that are necessarily the function and responsibility of management, thus im- 
pairing their power of decision and their effectiveness as business managers.” 
On the other hand, the assumption which the advocates of organized labor make 
is to the contrary. “The extent to which unions in general seek to strike out for 
terms not normally within the area of collective bargaining is not so much influ- 
enced by ideologies as by a conviction that these problems have a direct bearing 
on employment and wages.”° 

Admittedly, in those areas where organized labor is strongly entrenched, col- 
lective bargaining tends to become a method of management of the firm. If the 
relative strength of the labor movement continues to develop and the scope of 


33 Merchants’ Garment Agreement Arts. 6, 10, 25, 29 (1937). 


34 Suffern, The Coal Miners Struggle for Industrial Status 359, 376 (1926); Goodrich, The 
Miners’ Freedom, c. 3 (1925). Compare the United Mine Workers’ 1939 collective agreement 
which provided that the “‘management, direction of the working force and the right to hire and 
discharge are vested exclusively in the Operator. . . .” Appalachian Agreement, Tit. Manage- 
ment of Mines (1939), with the agreements signed by the National Maritime Union and the 
steamship companies in 1940 which contained no provision of this sort. 


35 Industrial Relations Counselors, Monograph No. 9, National Collective Bargaining Poli- 
cy § (1945). 


3 Barbash, Labor Unions in Action 96 (1948). 
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™ |  gollective bargaining is further expanded, the traditional definition of “manage- 
Se ment”—as either a legally defined group of people or a function, from which 


has unions are excluded—may come to have little real meaning. Insofar as labor’s 
usurpation of the prerogatives of management presents a legislative problem, 


tt | the solution has been said to lie in a legislative redefinition of the scope of col- 
sai lective bargaining.*? However, any statute which attempts specifically to de- 
rict fine those matters which are to be recognized as the proper subjects of collective 
ot bargaining, as well as those which should be left to the discretion of manage- 
. ment, leaves the real problem untouched. Inasmuch as both employer and 
lich 4 j a ; “oeeo 4 
any employee define their legitimate interests in different ways and from different 
Wie: points of view, such a statute would be a compromise, with the significant con- 
ae  cessions being valid only on a short-run basis. Perhaps a more obvious draw- 
oak back to such an approach is the lack of any nation-wide pattern which could 
cm be used as the basis for the suggested statutory definitions. The extreme differ- 
‘ing ences in the labor-management function which are encountered in each in- 
dustry indicate that any effective definition is unlikely. 

pul- A more realistic argument would favor a requirement that as the function of 
onl labor becomes the management function, labor be made to assume the respon- 
ren sibilities and statutory limitations imposed on management. In other words, to 
alan the degree that organized labor succeeds to that discretion formerly exercised 
on by the management group, it would be required to give up those rights and 
t in privileges which are accorded exclusively to labor. Such a solution would not 
ca attempt to confine either group within any statutory definition not already 
tai attained, but would instead be an important addition to the now recognized 
5 “rules of the game.” 
ake 
ae DETERMINATION OF UNION RESPONSIBILITY 
ie BY AGENCY PRINCIPLES 

Two recent National Labor Relations Board decisions have interpreted the 
col- controversial “agency” definition of the Taft-Hartley Act.’ In the Sunset Line 
the & Twine Co. case, a strike arose out of the failure of the company and the 
e of local union to negotiate a new contract. When some of the employees began to 


return to work they were called abusive names and were followed home from 
work by striking employees. One non-striker was threatened with a beating, 
The and another engaged in a fight with the business agent of the local union. A 
crowd composed of pickets, strikers, and members of the local employed at 


and 

age- 

the 37 Industrial Relations Counselors, Monograph No. 9, National Collective Bargaining 
Policy 41 (1945). 

Poli- * Labor-Management Relations Act § 2(13), 61 Stat. 139 (1947), 290 U.S.C.A. § 152(13) 
(Supp., 1947). 


*Sunset Line & Twine Co., 79 N.L.R.B. No. 207, Lab. Rel. Rep. (Spec. Supp., Oct. 25, 
1948). 
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nearby companies prevented automobiles from entering the struck plant. 
Some of these incidents which the Board labeled acts of restraint and coercion 
were participated in by the business agent and vice-president of the local union. 
In addition the regional director of the international gave the local “advice and 
guidance” in the management of the strike. In the Perry Norvell Co. case, the 
employer’s refusal to reinstate a discharged employee led to an unauthorized 
strike by some of the workers. The striking employees elected a committee to 
direct the strike and to displace the local union as a bargaining agent. Various 
members of the committee, in their zeal, threatened to beat and did beat several 
non-striking employees. In both cases the Board held that the statutory right 
to refrain from self-organization and related activities included the right to go 
to work during a strike free from intimidation and molestation. In compliance 
with Section 10 of the Act,‘ the NLRB issued cease and desist orders against the 
offending labor organizations. In doing so the Board had its first opportunity 
to construe the “agency principles” of the Taft-Hartley Act stated in Sec- 
tion 2(13). 

One of the basic purposes of the Taft-Hartley Act was to “equalize legal re- 
sponsibilities of labor organizations and employers.”s One equalization provision 
was to make a “labor organization or its agents” as well as an employer, subject 
to cease and desist orders for unfair labor practices. As an aid in determining 
whether a person was acting as an agent of a labor organization, the Act defines 
this relationship in Section 2(13): “In determining whether any person is acting 
as an ‘agent’ of another person so as to make such other person responsible for 
his acts, the question of whether the specific acts performed were actually au- 
thorized or subsequently ratified shall not be controlling.” 

The Board was guided in its interpretation by the clearly expressed legisla- 
tive purpose that Section 2(13) was intended to nullify Section 6 of the Norris- 
La Guardia Act.® The Taft-Hartley Act proponents feared that Section 6 of 
the Norris-La Guardia Act, which required “actual authorization” of unlawful 
acts, insulated unions from liability for the conduct of their officers and repre- 
sentatives.’ Their fears were intensified by the first authoritative interpretation 


3 Perry Norvell Co., 80 N.L.R.B. No. 47, 23 L.R.R.M. 1061 (1948). 


4 Labor-Management Relations Act § 10, 61 Stat. 146 (1947), 29 U.S.C.A. § 160 (Supp., 
1947). 


5 61 Stat. 136 (1947). Section 2(13) is also made applicable to contract suits by and against 
unions brought in the federal courts, and to tort suits against unions growing out of “unlawful” 
strikes. Labor-Management Relations Act, 61 Stat. 156, 158 (1947), 29 U.S.C.A. §§ 185, 187 
(Supp., 1947). 

*H. R. Rep. 510, 80th Cong. rst Sess., at 36 (1947). 


7 Ibid. Section 6 states: “No officer or member of any association or organization, and no 
association or organization participating or interested in a labor dispute, shall be held re- 
sponsible or liable in any court of the United States for the unlawful acts of individual officers, 
members, or agents, except upon clear proof of actual participation in, or actual authorization 
of, such acts, or ratification of such acts after actual knowledge thereof.” 47 Stat. 71 (1932), 
29 U.S.C.A. § 106 (1947). 
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of Section 6 by the Supreme Court, which came in March 1947, while the 
Taft-Hartley Act was still in the hands of the House and Senate committees.* 

It is doubtful, however, whether Section 6 and the Supreme Court’s construc- 
tion of it in the United Brotherhood of Carpenters and Joiners v. United States® 
really immunized unions from vicarious liability for the conduct of their offi- 
cials. Section 6 was designed primarily to protect unions from the oppressive 
burdens imposed on them by antagonistic courts rather than to shelter unions 
from normal responsibilities.’® Also the actual holding in the Carpenters case was 
too limited to justify the congressional reaction. The Court was confronted 
with the problem of establishing, in a criminal case, the authority of officers to 
make contracts in violation of the Sherman Act. Only conjecture and dictum 
support the belief that the Court’s ruling was intended to apply to civil cases 
or to tort suits. Nevertheless, Section 2(13) was designed to eliminate any 
chance of over-protection afforded unions by Section 6 of the Norris-La Guardia 
Act and the Carpenters decision. 

The second legislative purpose behind Section 2(13) of the Taft-Hartley Act 
was to apply the ordinary common law of agency to both employers and 
unions." Relying heavily on this legislative exhortation, the Board in the 
Sunset case, interpreted Section 2(13) to mean that unions would be held re- 
sponsible for the acts of their officers according to the doctrine of respondeat 
superior.” The Board’s interpretation was, perhaps, inevitable in view of the 
language of Section 2(13). Since the section states that actual authorization 


should not be controlling, the obvious agency rule for the Board to turn to was 
respondeat superior. This doctrine imputes the servant’s tortious acts com- 
mitted in the scope of his employment to his master, even if the specific acts 
done were not authorized, or indeed were expressly forbidden.’ The legisla- 


* 93 Cong. Rec. 6859 (1947). » 330 U.S. 395 (1947). 

1° Tbid., at 418 (Justice Frankfurter, dissenting). The Carpenters case contains a review of 
the legislative history of Section 6. It isapparent that the broader purposes, if any, of the section 
are not clearly stated in the congressional debates and reports. Some writers believe that Sec- 
tion 6 actually immunizes unions from vicarious liability. 1 Teller, Labor Disputes and Collec- 
tive Bargaining 230 (1940). Contra: Frankfurter and Greene, The Labor Injunction 221 (1930); 
Witmer, Trade Union Liability: The Problem of the Unincorporated Corporation, 51 Yale L.J. 
49, 49, 50 (1942). 

* 93 Cong. Rec. 6859 (1947). 


™ Sunset Line & Twine Co., 79 N.L.R.B. No. 207, Lab. Rel. Rep. (Spec. Supp., Oct. 25, 
1948). To support the interpretation of Section 2(13), the Board cites Sections 219, 228-37 
of the Restatement of Agency. The sections are part of Title B (Torts of Servants) and ob- 
viously enunciate the rule of respondeat superior. The Board sums up the rule as follows: “A 
principal may be responsible for the act of his agent within the scope of the agent’s genere] 
authority, or the ‘scope of his employment’ if the agent is a servant, even though the principal 
has not specifically authorized or indeed may have specifically forbidden the act in question. 
It is enough if the principal actually empowered the agent to represent him in the general area 
within which the agent acted.” Lab.Rel. Rep. (Spec. Supp., Oct. 25, 1948). 


3 Rest., Agency § 219 (1933); Tiffany, Handbook of the Law of Principal and Agent 
§§ 36-38 (Powell’s ad ed., 1924). 
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tive mandate to apply the entire common law of agency to unions means, in 
effect, that only the doctrine of respondeat superior would be applied to union 
responsibility for the acts of its agents. The legislative assumption behind 
the mandate would appear to be either that union officers are servants, for 
whose acts the union could be held responsible according to respondeat superior, 
or that respondeat superior should be applied to unions whether union officials 
are servants or “agents who are not servants.”"* Either assumption leads to 
the same result—it obviates the need of determining whether the physical con- 
duct of a union official is under the control of the union, the test commonly 
used in establishing the master-servant relationship upon which hinges the 
propriety of invoking respondeat superior." 

Thus an important step in holding unions to a high degree of responsibility 
is made with no investigation of union “anatomy and physiology” and no at- 
tempt at fixing the locus of authority in a labor organization."® 

The doctrine of respondeat superior has flourished because it fulfills a social 
need. A strong social policy has demanded that an injured person be com- 
pensated from the “deep pocket” of business, which is best able to bear and ad- 
minister such costs."? An equally strong social policy, determined to impose a 
high degree of responsibility for the “costs” of strikes and picketing, may well 
make use of respondeat superior. The doctrine would then be applied with little 
attention to the niceties of the relationships between the members and the offi- 
cials of a union in the conduct of strikes and picketing. 

The instant cases reveal that the Board’s use of agency rules in strike and 
picketing situations will impose a heavy burden of responsibility on unions. 
Unions may be held responsible for mass picketing not as a result of a policy 
decision, but on “subagency” and “instrumentality” technicalities."* In the 
Perry Norvell case, the strike committee was held liable on the basis of tortu- 
ously applied agency rules resulting in a confusion from which it was impossible 
to distinguish principal from agent.’? The Board has been willing to impute to 

™ Rest., Agency § 220 (1933); Mechem, Outlines of the Law of Agency § 504 (1923). 


8 Title B of Chapter 7 of the Restatement of Agency gives the rule of liability for the 
“Torts of Servants,” while Title C gives the rules for “Torts of Agents who are not Servants.” 
That different rules of liability apply to the principal-agent relationship than to the master- 
servant is emphatically stated in Baty, Vicarious Liability 44 (1916). Baty cites Wright and 
Pollock to the same effect. Ibid., at p. A 2, preface. Mechem and Tiffany also admit the dis- 
tinction. 

6 Tt has been said that union officers are agents but not servants. 1 Teller, Labor Disputes 
and Collective Bargaining 231 (1940); Responsibility of Labor Unions for Acts of Members, 
38 Col. L. Rev. 454, 466 (1938). 

1 Douglas, Vicarious Liability and Administration of Risk, 38 Yale L.J. 584, 586 (1929). 


*8 Sunset Line & Twine Co., 79 N.L.R.B. No. 207, Lab. Rel. Rep. 21 (Spec. Supp., Oct. 25, 
1948). 

9 Perry Norvell Co., 80 N.L.R.B. No. 47, 23 L.R.R.M. 1061 (1948). The Board considers 
the strike committee as an entity. The committee then seems to be the principal, and the mem- 
bers the agents. Those members not participating in the coercive acts are not held responsible 
for the acts of the active members. However, the cease and desist order runs against the com- 
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labor organizations acts done in the “furtherance of . . . same purposes... .” 
It has found failure to act to be ratification and silence to be authorization.** 
The Board has not hesitated to hold the international body liable where its rep- 
resentative merely advised and guided the local in the management of the 
strike." The international organization may thus be safe only if it disavows the 
strike, whereas its natural function is to assist the local. 

The General Counsel has gone far beyond the Board in his attempts to hold 
the union responsible. He has already argued that the acts of pickets as well 
as of officers should be attributed to unions, even though the legislative history 
of Section 2(13) stands clearly opposed to the view that union members are per 
se agents of the union.” He has also tried to make unions liable by resorting to 
theories “reminiscent of the long discredited conspiracy and proximate cause 
doctrines. . . .””8 

A more moderate legislative policy toward union responsibility would en- 
courage the Board to reach a fair balance between protecting the non-striking 
employees and the employers from restraint and coercion without impeding 
proper union activities. Such a policy would direct the Board’s attention toward 
enjoining the individual members, pickets, and officers actually participating 
in the coercive activities, and to look to the union as the responsible entity 
only when necessary to avoid violence.*4 


STANDARDS OF CARE FOR CORPORATE TRUSTEES 


The growing judicial desire to impose a stricter duty of care on corporate 
trustees than that normally required of individual trustees was exemplified in 
a recent New Jersey decision.’ The trust company fiduciary had advertised its 
special skill in trust administration and presumably was appointed trustee in 
reliance on such skill. In an accounting proceeding by the trustee, exceptions 


mittee as an entity and against the offending individuals by name. Are the innocent members 
of the committee bound by the order, since they make up the entity? 

2° Sunset Line & Twine Co., 79 N.L.R.B. No. 207, Lab. Rel. Rep. 20-22 (Spec. Supp., Oct. 
25, 1948). 

* Thid., at 23. 


* Tbid., at 21. Senator Taft stated during the congressional debates: “The fact that a man 
was a member of a labor union in my opinion would be no evidence whatever to show that he 
was an agent.” 93 Cong. Rec. 4435 (1947). 


*3 Perry Norvell Co., 80 N.L.R.B. No. 47, 23 L.R.R.M. 1065 (1948). 


+4 In his message vetoing the Taft-Hartly Act, President Truman stated in reference to the 
agency rule: “. . . it would expose unions to suits for acts of violence, wildcat strikes, and other 
actions, none of which were authorized or ratified by them. By employing elaborate legal doc- 
trine, the bill applies a superficially similar test of responsibility for employers and unions— 
each would be responsible for the acts of his agents. But the power of an employer to control 
the acts of his subordinates is direct and final. This is radically different from the power of un- 
ions to control the acts of their members who are, after all, members of a free association.” 
93 Cong. Rec. 7455 (1947). 


* Liberty Title and Trust Co. v. Plews, 60 A. 2d 630 (N.J. Eq., 1948). 
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were taken by the beneficiaries on grounds of indulgence in self-dealing, im- 
proper mortgage loans, and the retention of speculative stocks for an unreason- 
able length of time. The opinion, which declares that the trustee may be sur- 
charged for these acts, appears to depart from the usual rule that a trustee is 
bound to exercise only such care and skill as a man of ordinary prudence would 
exercise in dealing with his own property.? Since the trust company “. . . repre- 
sented itself as being possessed of greater knowledge and skill than the average 
man... ,” the court held that “(t]he manner in which investments were handled 
must be viewed and assayed in the light of such superior skill and ability.” 
Liberty Title & Trust Co. v. Plews.3 

This recognition of a higher duty of care, however, is more nearly dictum 
than law since the acts of the fiduciary were clearly negligent even if judged by 
the usual investment rules. The trustee not only made loans from the trust fund 
at figures greater than sixty per cent of the appraised value of the mortgaged 
premises but on many of the mortgages no appraisals were secured at all and 
no attempt was made to secure credit reports on the individual borrowers. A 
higher standard of care was not required to impose liability for these acts. 

But there is some suggestion that the court was actually applying the higher 
standard to several acts of the trustee. In imposing liability for the retention of 
certain speculative stocks Vice-Chancellor Haneman states: “This again ex- 
hibits a course of conduct not consistent with that degree of care, prudence and 
diligence required of this trustee.”4 For example, the stocks retained were in- 
vestments in street railway companies which steadily declined in market value. 
Bankruptcy proceedings had been instituted against the railway company and 
still the trustee declined to sell. Implying that an individual trustee under 
similar circumstances might have been absolved, the court considered this con- 
duct to be inconsistent with the standard required of “this trustee.” But indi- 
vidual trustees have been surcharged for similar acts.’ The importance of the 
present decision, therefore, lies in the fact that the court went out of its way to 
emphasize that corporate trustees should be held to greater care than indi- 
viduals. 

When stating the general rule of due care applicable to corporate and indi- 
vidual trustees alike, the courts have frequently indicated that if the trustee 
actually possesses greater skill and ability than the ordinary man, he should be 
held to the degree of skill and ability he actually has.* Application of this rule 


* Rest., Trusts § 174 (1935). 3 60 A. ad 630, 642 (1948). 4 Thid., at 648. 

5 Dickerson v. Camden Trust Co., 140 N.J. Eq. 34, 53 A. 2d 225 (1947); In re Cross, 115 
N.J. Eq. 611, 172 Atl. 212 (1934). 

6 Braman v. Central Hanover Bank & Trust Co., 138 N.J. Eq. 165, 47 A. ad 10 (1946); In 
re Sedgwick’s Will, 74 Ohio App. 444, 59 N.E. 2d 616 (1944); In re Jones’ Estate, 344 Pa. 100, 
23 A. ad 434 (1942); Tannenbaum v. Seacoast Trust Co. of Asbury Park, 16 N.J. Misc. 234, 
250, 198 Atl. 855, 865 (1938); Barker v. First National Bank of Birmingham, 20 F. Supp. 185 
(Ala., 1937); Gibson County v. Fourth and First National Bank, 20 Tenn. App. 168, 96 S.W. 
ad 184 (1936); 3 Bogert, Trusts and Trustees § 541 (Supp., 1946); 2 Scott, Trusts § 227.2 
(1939); Rest., Trusts § 174 (1935). 
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in the case of corporate fiduciaries would result in surcharge of the corporation 
in many cases where an individual trustee would be exonerated, since corpora- 
tions generally possess better means of administering a trust than individuals. 
But instead of relying on this legal theory courts have emphasized that a differ- 
ent standard should be applied not because it is a corporation that is involved 
and not because the corporation actually possesses greater means of trust ad- 
ministration, but rather because the corporation represents to the public that it 
possesses such higher ability.’ In other words, many judges feel that these or- 
ganizations should be held to the representations they make. The Oklahoma 
Supreme Court, for instance, has taken special pains to point out the higher 
standard under circumstances where any individual trustee would have been 
surcharged.® “‘. . . [W]here a trust company holds itself out and advertises to the 
world that it has and possesses a higher degree of skill and ability than that 
possessed by an ordinary man, it should be held to that degree of skill and ability 
whether or not it actually possesses such skill and ability.”® 

Although there have been an increasing number of similar judicial expressions 
in the last two decades no substantial inroads have as yet been made on the 
traditional single standard of fiduciary duty. No case has been uncovered which 
unequivocally holds a trust company or a bank liable in a situation where the 
court expressly states it would not have held an individual trustee liable.’* The 


7“{MJuch more is to be expected from a corporate trustee than from an old-fashioned indi- 
vidual executor or trustee. Trust companies seek this character of business, claiming that they 
are specially qualified and financially responsible.” In re Clark’s Will, 136 N.Y. Misc. 881, 889, 
242 N.Y. Supp. 210, 220 (1930), rev’d on other grounds 257 N.Y. 132, 177 N.E. 397 (1931). 
“When a professional trustee accepts a trust, after having emphasized in its printed circulars 
and advertisements its extraordinary attainments, it should be held impliedly to have promised 
the settlor that it would and could use its powers to the maximum.” 3 Bogert, Trusts and 
Trustees § 541 (Supp., 1946). “‘It would seem also that where the trustee has secured his ap- 
pointment as trustee by representing that he has a certain amount of skill, he may incur a 
liability if he fails to exercise the skill which he represented that he had.” 2 Scott, Trusts 
§ 227.2 (1939). 


* Finley v. Exchange Trust Co., 183 Okla. 167, 80 P. ad 296 (1938). 
9 Ibid., at 174, 303. 


7° A case which comes close to so holding is In re Church’s Will, 221 Wis. 472, 266 N.W. 210 
(1936). The assets of the trust estate were invested in bonds subject to redemption before 
maturity. The bonds were called and notice to that effect was inserted in a suitable newspaper. 
The employee of the trust company, whose duty it was to peruse notices, overlooked this par- 
ticular paper and hence the defendant failed to present the bonds for redemption. Loss oc- 
curred when the mortgage trustee, after expending the redemption fund, was declared bankrupt. 
The court held the professional trustee liable on the theory that a trustee must exercise a high 
degree of fidelity, vigilance, and ability “especially . .. when the trustee is a company organized 
for the purpose of caring for trust estates, which holds itself out as possessing a special skill in 
the performance of the duties of a trustee, and which makes a charge for its services which 
adequately compensates it for a high degree of fidelity and ability in the administration of a 
trust estate.” Ibid., at 479, 215. The court emphasized that 2/3 of the other bondholders re- 
ceived the notice and collected their bonds. The court seems to be saying that where there is 
some doubt as to whether due care was taken, the fact that the trustee is a trust company may 
be the deciding factor which will impose liability. 
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Wisconsin court in Jn re Allis" first intimated that corporations representing 
themselves as specialists in trust administration should be held to the higher 
skill they profess. Although the trustee was absolved of liability for retaining 
certain stocks, the opinion is ambiguous. It is difficult to ascertain whether the 
court held the corporation to the higher standard, and found conformity there- 
with, or whether the court’s remarks were merely suggestive and did not indi- 
cate the actual standard applied. 

After the Allis case, recurring expressions of judicial approval of a higher 
standard for trust specialists appeared in the reports. In Harris v. Citizens 
Bank & Trust Co. the court said in referring to the standard required of a 
fiduciary, “. . . more would be expected of the Guaranty Trust Company of 
New York than of a county bank at Churchville, which is but to say that 
negligence itself is an elastic term.”*3 Some of the cases favoring the new concept 
of a double standard of liability expressly state that the corporate trustee would 
have been surcharged even under the ordinary prudent man rule," or hold an 
individual co-trustee liable for the same act.'S Thus, in spite of the many ex- 
pressions indicating the existence of a double standard, the weight of authority 
remains that corporate and individual trustees are subject to a common rule of 
liability.*° The great majority of courts have apparently ignored the problem 


™ “The performance of the duties of a trustee requires the exercise of a high degree of 
fidelity, vigilance, and ability. Especially is this true when the trustee is a company organized 
for the purpose of caring for trust estates, which holds itself out as possessing a special skill in 
the performance of the duties of a trustee, and which makes a charge for its services which 
adequately compensates it for a high degree of fidelity and ability in the administration of a 
trust estate.” In re Allis’ Estate, 191 Wis. 23, 29, 209 N.W. 945, 947 (1926). 


™ 172 Va. 111, 200 S.E. 652 (1939). 


"3 Ibid., at 116, 657. Apparently the court is referring to the rule that a fiduciary should be 
required to exercise the skill he actually possesses. The trustee in this case had advised the 
beneficiaries that stocks held on margin should be sold immediately. The beneficiaries refused 
to approve the sale and losses occurred to the estate from the failure of the trustees to sell. 
Refusing to surcharge the trustees for the loss, the court relied on the elementary grounds of 
estoppel. The court’s observation was therefore dictum since it clearly was irrelevant to the 
actual holding. 


4 Finley v. Exchange Trust Co., 183 Okla. 167, 80 P. 2d 296 (1938); In re Chamberlain’s 
Estate, 9 N.J. Misc. 809, 156 Atl. 42 (1931); In re Clark’s Will, 136 N.Y. Misc. 881, 242 N.Y. 
Supp. 210 (1930), rev’d on other grounds 257 N.Y. 132, 177 N.E. 397 (1931). 


8 Dickerson v. Camden Trust Co., 140 N.J. Eq. 34, 53 A. ad 225 (1947); In re Cross, 115 
N.J. Eq. 611, 172 Atl. 212 (1934). 


*6 “Whether or not a corporate trustee is negligent is to be determined under the ordinary 
rule of duty of an individual trustee.” In re Flint’s Will, 240 App. Div. 217, 225, 269 N.Y. 
Supp. 470, 472 (1934), aff’d 266 N.Y. 607, 195 N.E. 221 (1935); “‘Banks, authorized by law to 
engage in a trust business, owe the same fidelity, and are subject to the same rules governing 
individual trustees when applicable on principle.” First National Bank of Birmingham v. 
Basham, 238 Ala. 500, r91 So. 873 (1939); “Whether the trustee be a corporation or an indi- 
vidual the same rules must of necessity apply.” Terre Haute Trust Co. v. Scott, 94 Ind. App. 
461, 467, 181 N.E. 369, 373 (1932); In re City Bank Farmers Trust Company, 189 N.Y. Misc. 
942, 68 N.Y.S. 2d 43 (1947); In re Weinz’ Will, 65 N.Y.S. 2d 302 (Sup. Ct., 1946); Security 
Trust Co. v. Appleton, 303 Ky. 328, 197 S.W. 2d 70 (1946); Harris Trust-and Savings Bank 
v. Wanner, 393 Ill. 598, 66 N.E. 2d 867 (1946); In re Vanderwater’s Estate, 326 Ill. App. 81, 
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and applied the single standard of due care to corporate and individual trustees 
alike.*7 

Whether the courts should adopt the rule of a higher standard for corporate 
fiduciaries is a problem which may be clarified by reference to analogous situa- 
tions in other fields of the law. A specialist in the medical profession is held to a 
higher degree of care than a general practitioner under ordinary tort rules of 
liability.** An agent who represents that he has special skill or knowledge is held 
to his representations." Skilled workers who offer their services for hire are held 
to the standard of the skill they profess.** By their business solicitations trust 
companies represent that their knowledge and ability make their employment 
as fiduciaries more desirable than that of inexperienced individuals.”' In fairness 
to settlors relying on this representation it seems reasonable to impose special 
liability on such corporations. 

In addition to the argument that trust companies should be held to a higher 
standard of care because of their representations, there is further justification 
for the imposition of added liability on such corporate fiduciaries. Trust com- 
panies are often given special privileges such as permission to deposit trust 


61 N.E. 2d 392 (1945); In re Comstock’s Will, 219 Minn. 325, 17 N.W. ad 656 (1945); Com- 
mercial and Savings Bank of Winchester v. Burton, 183 Va. 133, 31 S.E. 2d 289 (1944); Hat- 
field v. First National Bank of Danville, 317 Ill. App. 169, 46 N.E. 2d 94 (1942); Pank v. 
Chicago Title and Trust Company, 314 Ill. App. 53, 40 N.E. 2d 787 (1942); In re Jones’ Estate, 
344 Pa. 100, 23 A. 2d 434 (1942); Central Hanover Bank and Trust Co. v. Brown, 177 N.Y. 
Misc. 421, 30 N.Y.S. ad 85 (1941); Foster v. Ypsilanti Savings Bank, 299 Mich. 258, 300 
N.W. 78 (1941); In re Musser’s Estate, 341 Pa. 1, 17 A. 2d 411 (1941); In re Saeger’s Estate, 
340 Pa. 73, 16 A. 2d 19 (1940); In re Busby’s Estate, 288 Ill. App. 500, 6 N.E. ad 451 (1937); 
In re Baker’s Estate, 249 App. Div. 265, 266, 292 N.Y. Supp. 122, 129 (1936); Matter of 
Union Trust Co., 219 N.Y. 514, 114 N.E. 1057 (1916); In re Peoples’ Trust, 169 App. Div. 
699, 155 N.Y. Supp. 639 (1915). 


*7 See 39 Col. L. Rev. 1055 (1939), noting Harris v. Citizens Bank and Trust Co., 172 Va. 
111, 200 S.E. 652 (1939). 


#8 Coleman v. Wilson, 85 N.J.L. 203, 88 Atl. 1059 (1913); 59 A.L.R. 1071 (1929); 2 Beven, 
Negligence 1355 (1928); 3 Cooley, Torts § 473 (1932). 


Isham v. Post, 141 N.Y. 100, 35 N.E. 1084 (1894); Rest., Agency § 379, comments c, d 
(1933). 


2° “Tn all those employments where peculiar skill is requisite, if one offers his services, he is 
understood as holding himself out to the public as possessing the degree of skill commonly 
possessed by others in the same employment, and if his pretensions are unfounded, he commits 
a species of fraud upon every man who employs him in reliance on his public profession.” 
3 Cooley, Torts § 472, at 335 (1932). 


* Typical advertisements from recent issues of Trusts and Estates: “‘As trustee, executor, 
administrator—in every trust capacity—the Irving Trust Company offers the cumulative 
knowledge of years of experience. Seasoned specialists handle trust affairs prompty, efficiently, 
economically. As new needs arise, you may rely upon the Irving to find new ways of serving 
the public.” Trusts and Estates 297 (Oct. 1948). ‘We originated and developed the Illinois 
form of Land Trust and have had the broadest experience in its use. Our unusual background 
and experience in all matters pertaining to Illinois real estate qualify us particularly to meet and 
solve unusual problems which so often arise. Our special facilities and resources are assurances 
of full cooperation.” Tbid., at 279. 
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funds with themselves,” and exemption from giving bond; hence it does not 
seem unreasonable to hold them to the higher level of performance. 

The courts in the trust field have been slow in holding corporate fiduciaries 
to greater care than individuals despite the reasonableness of the view that a 
trustee should be required to conform to the representations he makes. Recent 
remarks in the cases seem to indicate, however, that this concept of added legal 
responsibility in the event of special representations may soon become an ac- 
cepted doctrine of trust law. 


BUYER’S LIABILITY AFTER REJECTING “ROLLING 
ACCEPTANCE FINAL” SHIPMENT 

The plaintiff, Joseph Martinelli & Co., contracted to sell to the defendant, 
L. Gillarde Co., a carload of U.S. No. 1 cantaloupes, f.o.b. shipping point, on a 
rolling acceptance final basis. The melons were inspected at the point of ship- 
ment and were graded U.S. No. 1. On arrival the melons were again inspected 
by a federal inspector but were found to be infected with Cladosporium Rot, a 
defect which had been latent at the time of the first inspection. The defendant 
rejected the goods, and the plaintiff sued for the contract price less the amount 
received by it as a result of a sale of the goods by the carrier. Although the Cir- 
cuit Court held that under the Perishable Agricultural Commodites Act* the 
buyer had no right to reject the shipment but could raise the defense of breach 
of warranty, on rehearing that court decided that the rejection of the goods con- 
stituted a waiver of the defense. The buyer accordingly was held liable for the 
contract price. J. Martinelli & Co., Inc. v. Gillarde Co. 

The defendant contended that the controversy should be adjudicated under 
the Uniform Sales Act since the P.A.C.A. was not intended to supersede that 
act’ but only to provide additional remedies to the claimant.‘ Section 69 of the 

= Hayward v. Plant, 98 Conn. 374, 119 Atl. 341 (1923); Trust Companies as Trustees and 
Depositaries, 23 Col. L. Rev. 465 (1923); 29 Mich. L. Rev. 125 (1930), noting In re Clark’s 


Will, 136 N.Y. Misc. 881, 242 N.Y. Supp. 210, 220 (1930), rev’d on other grounds 257 N.Y. 
132, 177 N.E. 397 (1931). 

*3 Ala. Code Ann. (Michie, 1923) §§ 6391-96 (corporate trustee exempted from giving bond 
by depositing with state treasurer certain securities); Conn. Gen. Stat. (1930) § 3885 (no bond 
required of trust company in absence of court order). For other state statute citations see 1 
Bogert, Trusts and Trustees § 151, n. 47, at 457. 


* Perishable Agricultural Commodities Act of 1930, 46 Stat. 531 (1930), as amended, 7 
U.S.C.A. §§ 499 et seq. (1939). 


* 168 F. 2d 276 (C.C.A. 1st, 1948), rev’d on rehearing 169 F. 2d 60 (C.C.A. 1st, 1948), cert. 
den. 69 S. Ct. 237 (1948). 


3 The Perishable Agricultural Commodities Act was passed in 1930 to curb unfair and 
fraudulent practices prevalent in the marketing of perishable products. Dealers would often 
reject shipments or demand allowances in price on the basis of fabricated claims of unmer- 
chantability. Because of the difficulties of proof and the expenses of long distance suits, sellers 
often took no action. Congress, by this act, set up the machinery to remedy these abuses. All 
dealers engaged in the trade were to be licensed by the federal authority, and this license was 
to be revoked if the dealer was found to have engaged in certain practices. A system of inspec- 
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Sales Act provides that in the event of a breach of warranty a buyer may elect 
to reject the goods and rescind the contract or accept the goods and sue for 
damages. If the Sales Act were controlling here, as was held by the District 
Court,’ the defendant would have been justified in rejecting the shipment. But 
the Circuit Court held that the Sales Act was not applicable since rolling ac- 
ceptance final, which was a term embodied in the contract,‘ is a trade term, not 
covered by the Sales Act which has been interpreted by the regulations and 
adjudications of the board established pursuant to the P.A.C.A.’ That board 
has ruled that rejection of a rolling acceptance final shipment is unlawful and 
constitutes a waiver of the breach of warranty defense.* Thus a buyer who re- 


tion of shipments was to be provided whereby the products could be inspected by federal in- 
spectors on payment of a small fee both at the point of destination and of origin. A board to 
hear claims and issue reparation orders was set up under the jurisdiction of the Secretary of 
Agriculture. Hearings by this board were less expensive and more efficient than those held 
under conventional judicial procedure. The Secretary was also permitted to make rules and 
regulations necessary to enforce the Act as long as these regulations were in line with its pur- 
poses. See Le Roy Dyal, Inc. v. Allen, 161 F. ad 152 (C.C.A. 4th, 1947); Department Interpre- 
tation and Construction of Perishable Agricultural Commodities Act, Service and Regulatory 
Announcements, No. 121 (Nov., 1938); Report of Senate Committee on Agriculture and For- 
estry accompanying Senate Bill 108, 71st Cong. (filed May 3, 1928), S. Rep. 6, and the Debate 
in the House of Representatives, 72 Cong. Rec. 4243, 5215, 8537, 8545, 8032, 9990, 10631 (1930) , 


4 See 72 Cong. Rec. 8538, 8540 (1930) where Mr. Summers said that the bill does not pro- 
pose to accomplish anything which might not be accomplished under the existinglaw, nor does 
it attempt to remove the protection of existing substantive rights in the transaction. 


5 J. Martinelli & Co., Inc. v. Gillarde Co., 73 F. Supp. 293 (1947). 


6 In connection with the inapplicability of the Sales Act, it should be noted that many cases 
have held that remedies afforded by that act will be disregarded if the contract provides for an 
exclusive remedy. See Advance Rumely Thresher Co. v. Wharton, 211 Ia. 264, 233 N.W. 673 
(1930), in which the plaintiff contracted with the defendant for the sale of a tractor on the 
condition that the return of the machine and the recovery of the money paid should constitute 
the sole and exclusive remedy in case of breach of warranty. Although the Sales Act would 
permit the buyer to keep the goods and sue for damages or interpose a defense, the court held 
that the buyer could not keep the tractor and interpose a defense of breach of warranty in an 
action for the price. 

Other cases enunciating the rule as to the exclusiveness of a remedy specified as such in 
the contract are Berry Asphalt Co. v. Apex Oil Products Co., 215 Minn. 198, 9 N.W. 2d 437 
(1943); Black Motor Co. v. Foure, 266 Ky. 431, 99 S.W. 2d 177 (1937); Socony Burner Corp. 
v. Gold, 227 App. Div. 369, 237 N.Y. Supp. 552 (1929); Renne v. Volk, 188 Wis. 508, 205 N.W. 
385 (1925); Pottash v. Reach & Co., 272 Fed. 658 (C.C.A. 3d, 1921). 


77 Code Fed. Reg. § 46.30 (s) (1938) defining rolling acceptance. Rolling acceptance final 
as such is not defined in the regulations but it has been held to mean the same thing as f.o.b. 
acceptance final which is defined in the regulations in 7 Code Fed. Reg. § 46.24 (1)(m) (Cum. 
Supp., 1943). 


* L. Gillarde Co. v. City Produce Co., 6 A.D. 556 (1947); Joseph Rothenberg v. H. Roth- 
stein and Sons, 6 A.D. 148 (1947); Mexican Produce Co. v. Lewis D. Goldstein Fruit and Prod- 
uce Corp., 4 A.D. 946 (1945); L. Gillarde Co. v. Ritter and Co. and C. Comella Inc., 4 A.D. 
594 (1945); Battistini Brothers v. Senter Brothers, Inc. and/or C. Comella, Inc., 4 A.D. 571 
(1945); Nick Argondelis v. Senter Brothers, Inc., 4 A.D. 420 (1945); Mack Owen and Co. v. 

Joseph Rothenberg and Simon Siegel Co., 3 A.D. 1100 (1944); Puget Sound Vegetable Growers 
Association v. A. Reich and Sons, Inc., P.A.C.A. docket number 2530 S. ros55 oe 
Roy Dyal Co., Inc. v. Allen, 161 F. ad 152 (C.C.A. 4th, 1947). 
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jects a shipment because it is defective will nonetheless be held liable for the full 
contract price. The buyer may of course recoup if he accepts the goods and pays 
the contract price. 

The thrust of this interpretation can be most readily perceived by example. 
If the Sales Act applied to a shipment of goods for which the buyer had con- 
tracted to pay $100, and the goods on arrival had deteriorated and were worth 
only $50, by rejecting the goods and rescinding the contract the buyer would be 
relieved of any obligation to the seller. If, however, a buyer rejects a rolling ac- 
ceptance final shipment of the same value, he will be held accountable to the 
seller for $50 damages, or the difference between the contract price and the sum 
received by the carrier who has disposed of the defective goods. 

Recognizing this seeming unfairness, the Circuit Court in its first opinion 
held that while rejection under such a contract was illegal, the buyer would 
nevertheless be permitted to assert in defense that the goods were defective. 
Thus the buyer would be liable for any damages sustained by the seller as a re- 
sult of rejection. These damages arise from the acknowledged disparity between 
the selling price of unrejected defective goods and the selling price of rejected 
defective goods of comparable quality.» The obvious difficulties in computing 
this difference render impractical the rule laid down by the Circuit Court in 
its first opinion. 

The court’s ruling on rehearing that the breach of warranty defense is not 
maintainable gives effect to the terms of the contract and to the purpose of the 
P.A.C.A. By requiring buyers to accept perishable goods even though defective, 
the possibility of bad faith rejection and subsequent repurchase from the 
carrier at a distress price is eliminated. The waste and spoilage incident to re- 
jection and the delay attendant in placing the goods into commercial channels 
is also avoided. Elimination of the defect as an excuse for rejection, with the in- 
tention of speeding the transaction, is analogous to the letter of credit cases in 
which the issuing bank is precluded from examining the goods as a condition 
precedent to paying the seller." The effect of both rules is to impose the burden 
of litigation on the buyer. Since buyers are frequently large middlemen, and 
sellers small growers, the rule tends to redress unequal bargaining power. 

In any event, the construction of an act of Congress by those charged with 
its execution should not be disregarded unless such construction is clearly 
wrong." Since the Secretary seems to have construed the Act reasonably, and 
within the powers granted him by Congress, his interpretation of the Act should 
be upheld. 


9 See 71 Cong. Rec. 2162-69, 2195-2204 (1929); 72 Cong. Rec. 8537-57 (1930). 

© See Maurice O’Meara Co. v. National Park Bank, 239 N.Y. 386, 146 N.E. 636 (1925). 

* Bowles v. Seminole Rock Co., 325 U.S. 410 (1945); Hawley v. Diller, 178 U.S. 476 (1900) 
(construction of an act long recognized and acted on by the Interior Department should not 


be overruled unless a different one is plainly required by the words of the’act); Heath v. Wal- 
lace, 138 U.S. 573 (1891). 
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VALIDITY OF CONTRACTS RESTRICTING 
FELA VENUE RIGHTS 


Current attempts by railroads to restrict by contract the venue possibilities 
available to injured employees under Section 6 of the Federal Employers’ Lia- 
bility Act’ have led to a distinct split of authority in both state and federal 
courts. Under that act suits may be brought “... in a district court of the 
United States, in the district of the defendant, or in which the cause of action 
arose, or in which the defendant shall be doing business at the time of com- 
mencing such action.’” A recent decision in the Court of Appeals for the Sixth 
Circuit illustrates one approach to the validity of such contracts. The plaintiff, 
a resident of Pennsylvania, was injured in that state while employed by the 
defendant railroad. In consideration of an advance of fifty dollars, the plaintiff 
agreed not to institute proceedings on his claim in any court sitting outside the 
state in which the accident took place or in which he resided when the accident 
occurred. He subsequently initiated suit in a federal district court in Ohio. In 
reversing a trial court order sustaining defendant’s motion to dismiss on grounds 
of improper venue, the court of appeals held the contract void because it con- 
travened Section 5 of the FELA which prohibits all agreements “. . . the pur- 
pose or intent of which shall be to enable any common carrier to exempt itself 
from any liability created by this chapter. .. .”3 Akerly v. New York Central 
R. Co.4 


The railroads have explored a number of devices in seeking to limit the 
statutory choice of venue. The United States Supreme Court in Miles v. Illinois 
Central R. Co5 and Baltimore & Ohio R. Co. v. Kepner® nullified their attempts 
to obtain injunctions from state courts of state X preventing citizens of state X 
from suing on claims arising under the Act in state or federal courts of foreign 
states where the Act gives venue. Federal courts of state X may not enjoin citi- 
zens of state X from prosecuting claims in foreign state or federal courts.’ In 


* 35 Stat. 66 (1908), 45 U.S.C.A. § 51 et seq. (1943). 
* 36 Stat. 291 (1910), 45 U.S.C.A. § 56 (1943). This section also provides that the jurisdic- 


tion of the courts of the United States shall be concurrent with that of the courts of the several 
States. 


3 35 Stat. 66 (1908), 45 U.S.C.A. § 55 (1943). The statute was held valid in Phil., Baltimore 
& Washington R. Co. v. Schubert, 224 U.S. 603 (1912); Second Employers’ Liability Cases, 
223 U.S. 1 (1912); cf. Duncan v. Thompson, 315 U.S. 1 (1942). 

4168 F. 2d 812 (C.C.A. 6th, 1948). Accord: Fleming v. Husted, 68 F. Supp. 900 (Iowa, 
1946); Sherman v. Pere Marquette Ry. Co., 62 F. Supp. 590 (Ill., 1945); Krenger v. Penn. Ry. 
Co., 8 F.R.D. 65 (N.Y., 1947); Petersen v. Ogden Union Ry. & Depot Co., 110 Utah 573, 175 
P. 2d 744 (1946), noted in 47 Col. L. Rev. 498 (1947); cf. Detwiler v. Chicago, R.I. & P. Ry. 
Co., 15 F. Supp. 541 (Minn., 1936). Contra: Roland v. A., T. & S.F. Ry. Co., 65 F. Supp. 630 
(Ill., 1946); Herrington v. Thompson, 61 F. Supp. 903 (Mo., 1945); Clark v. Lowden, 48 F. 
Supp. 261 (Minn., 1942); Grand Trunk Western Ry. Co. v. Boyd, 33 N.W. 2d 120 (Mich., 
1948); Detwiler v. Lowden, 198 Minn. 185, 269 N.W. 367 (1936). 

5315 U.S. 698 (1942). 6 314 U.S. 44 (1941). 

7 Chesapeake & Ohio Ry. Co. v. Vigor, 90 F. 2d 7 (C.C.A. 6th, 1937), cert. den. 302 U.S. 
705 (1937). 
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Gulf Oil Co. v. Gilbert® the Supreme Court stated by way of dictum that federal 
courts may not apply the doctrine of forum non conveniens to actions arising 
under the FELA. On the basis of these three cases, the lower federal courts have 
refused to apply the doctrine.? Although the Miles, Kepner, and Gulf Oil cases 
strongly limit courts in the exercise of their general authority to interfere with 
a plaintiff’s choice of forum, they do not support the conclusion that plaintiffs 
may not make their own choice by contract. 

It is clear, however, that state courts may refuse to entertain suits under the 
Act so long as there is no discrimination between citizens and non-citizens."* 
This is true only where as a matter of local law state courts have discretion to 
refuse ordinary transitory actions.“ Thus, the Supreme Court upheld a New 
York court’s refusal to entertain jurisdiction of a suit based upon injuries sus- 
tained in Connecticut filed by a Connecticut resident against a railroad incor- 
porated in Connecticut.” Although there are cases to the contrary," the better 
view indicates that states which have incorporated the doctrine of forum non 
conveniens into their common law™ may apply it to cases arising under the Act." 
State courts may not, of course, refuse to exercise general jurisdiction solely be- 
cause the action is brought under a federal law."* 

The alternative venue provisions in the Act were motivated in part by con- 
gressional desire to protect the plaintiff against the inconvenience and expense 
of bringing suit only in the jurisdiction in which the defendant was incorpo- 
rated.'? Recognizing the disparity in bargaining power between a claims agent 

8 330 U.S. sor, 505 (1947). 

* Nunn v. Chicago, M., St. P. & P. R. Co., 71 F. Supp. 541 (N.Y., 1947); Butts v. Southern 
P. R. Co., 69 F. Supp. 895 (N.Y., 1947). Accord: Kilpatrick v. T. & P. Ry. Co., 166 F. ad 788 
(C.C.A. ad, 1948), cert. den. 69 S. Ct. 32 (1948). The same rule was applied before the Gulf 


Oil case in Sacco v. B. & O. Ry. Co., 56 F. Supp. 959 (N.Y., 1944), and even before the Miles 
and Kepner cases, in Connelly v. Central R. Co. of N.J., 238 Fed. 932 (D.C. N.Y., 1916). 

*° Douglas v. N.Y., N.H. & H. R. Co., 279 U.S. 377 (1929); Murnan v. Wabash Ry. Co., 
246 N.Y. 244, 158 N.E. 508 (1927); Loftus v. Penn. R. Co., 107 Ohio St. 352, 140 N.E. 94 
(1923). 

t It is not clear from the cases whether such discretion must be conferred by statute or 
whether it may also arise from judicial decisions. In Douglas v. N.Y., N.H. & H. R. Co., 279 
U.S. 377 (1929) a statute was involved but the discretion seems to have been added by broad 
judicial interpretation. 

% Douglas v. N.Y., N.H. & H. R. Co., 279 U.S. 377 (1929). 

*3 Leet v. Union Pacific R. Co., 25 Cal. 2d 605, 155 P. ad 42 (1944), cert. den. 325 U.S. 866 
(1945); Boright v. Chicago, R.I. & P. R. Co., 180 Minn. 52, 230 N.W. 457 (1930). 

%4 See Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 Col. L. 
Rev. 1 (1929). 

*sSee Miles v. Ill. Cent. R. Co., 315 U.S. 698, 704 (1942) where the court said, “We do 
not deal here with the power of Missouri by judicial decision or legislative enactment to regu- 
late the use of its courts generally.” Justice Jackson, concurring in this same case, distinguished 
between the right to enjoin foreign suits and forum non conveniens. Ibid., at 708. 

6 McKnett v. St. L. & S.F. Ry. Co., 292 U.S. 230 (1934); Second Employers’ Liability 
Cases, 223 U.S. 1 (1912). 

*1 See Cound v. A., T. & S.F. Ry. Co., 173 Fed. 527 (C.C. Tex., 1909); S. Rep. 432, 61st 
Cong. ad Sess., at 4 (1910). 
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and an injured employee, Congress intended to give “the disadvantaged work- 
man some leverage.””** Thus, to some courts, contracts restricting venue smack 
of attempts by private parties to restore the imbalance which Congress sought 
to eliminate. 

On the other hand, Section 6 of the Act has given rise to forum-shopping"® 
with its attendant evils which these contracts seek to mitigate. And where a 
statute provides a choice of venue there would seem to be no reason for not al- 
lowing the parties to make that choice by contract. Finally, in the Akerly 
opinion the court appears to have confused “liability” with “venue.” The intent 
of Congress in enacting Section 5, the principal basis for the court’s decision, 
was the prevention of contracts discharging employers from liability for per- 
sonal injuries suffered by employees.”* But a contract restricting venue, which 
has reference to the place where judicial authority may be invoked,” would not 
“enable any common carrier to exempt itself” from liability created by the Act.” 

If this type of contract were held valid it is possible that railroads might at- 
tempt to obtain agreements restricting venue more narrowly. If such contracts 
deprived the plaintiff of a convenient forum they could be declared void be- 
cause contrary to the purpose of the Act to provide a convenient forum to in- 
jured employees. It is true, however, that a rule of thumb whereby all contracts 
restricting venue are declared void, could be more easily administered than the 
“rule of reason” proposed herein. 

It may be urged therefore, that a proposed amendment to Section 6 of the 
FELA be adopted.” That amendment would limit actions to state or federal 
courts of the county or district in which the accident occurred or in which the 
employee resided at the time of his injury, with the exception that if the de- 
fendant cannot be served with process in any of those jurisdictions the action 
could be brought in any federal district or state court of competent jurisdiction 
wherever the defendant is doing business.** Such an amendment, coupled with 

+8 Justice Jackson, concurring in Miles v. Ill. Cent. R. Co., 315 U.S. 698, 707 (1942); see 
also Cong. Rec., 61st Cong. 2d Sess., vol. 45, pt. 4, at 4031 (1910). 
= New Limitations of Choice of Federal Forum, 15 Univ. Chi. L. Rev. 332, 340-41 

1948). 
2° H.R. Rep. No. 1386, 6oth Cong. 1st Sess., at 6 (1908). 
t See Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165, 167-68 (1939). 


* The cases are split in the same way as those cited supra note 4. See H.R. Rep., supra 
note 20: ‘‘Some of the railroads of the country insist on a contract with their employees dis- 
charging the company from liability for personal injuries.” The contracts in question here do 
not defeat that liability. But see Petersen v. Ogden Union Ry. Co., 110 Utah 573, 579, 175 P. 
2d 744, 747 (1946) (dictum to the effect that the practical result of the contract is probably 
to decrease the likelihood of defendants having to pay damages). 

*3 H.R. 1639, 80th Cong. rst Sess. (1947). See Pascarella v. New York Cent. R. Co., 
81 F. Supp. 95 (N.Y., 1948). 

4 During the first World War, an order of the Director General of Railroads made a some- 
what similar limitation of venue choice to escape the burden of defending suits far from the 
scene of the accident. The validity of the order was sustained in Alabama & Vicksburg Ry. Co. 
v. Journey, 257 U.S. 111 (1921). 
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another provision making void any contracts limiting venue, would guarantee 
employees their convenient, effective remedy and would at the same time serve 
the purposes of limiting venue now fulfilled by these contracts. The same pur- 
pose may be judicially attained if federal district courts are upheld in their ap- 
plication of the doctrine of forum non conveniens to cases arising under this act. 


2s Compare Nunn v. Chicago, M., St.P. & P. R. Co., 80 F. Supp. 745 (N.Y., 1948); Hayes 
v. Chicago, R.I. & P. R. Co., 79 F. Supp. 821 (Minn., 1948); Collett v. Louisville & Nashville 
R. Co., 17 U.S.L. Week 2223 (D.C. Ill., 1948), all applying 28 U.S.C. Cong. Service § 1404(a) 
(1948) which makes the doctrine of forum non conveniens applicable to all civil actions in 
federal district courts. Contra: Pascarella v. New York Cent. R. Co., 81 F. Supp. 95 (N.Y., 
1948). Until the passage of this provision, judicial interpretation of § 6 of the FELA in con- 
junction with the Supreme Court’s decision in International Shoe Co. v. Washington, 326 U.S. 
310 (1945), had modified the rules developed in Denver & Rio Grande Western R. Co. v. 
Terte, 284 U.S. 284 (1932); Michigan Central R. Co. v. Mix, 278 U.S. 492 (1929); A., T. & S.F. 
Ry. Co. v. Wells, 265 U.S. 101 (1924); Davis v. Farmers’ Co-op. Equity Co., 262 U.S. 312 
(1923); Philadelphia & Reading Ry. Co. v. McKibbin, 243 U.S. 264 (1917); Green v. Chicago, 
B. & Q. Ry. Co., 205 U.S. 530 (1907). This line of cases set forth the principle that a foreign 
corporation which owned no lines within a state, although it owned property and solicited 
traffic, was not subject to the jurisdiction of a court of that state in a suit under the Act. 
The rationale was the prevention of an undue burden on interstate commerce and the fact 
that the corporations involved were not “doing business” within the state. The doctrine of the 
International Shoe case modified the ‘‘doing business” objection, and the Kepner and Miles 
cases removed that of the undue burden on interstate commerce. Kilpatrick v. T. & P. Ry. Co., 
166 F. 2d 788 (C.C.A. 2d, 1948), cert. den. 69 S. Ct. 32 (1948). The passage of § 1404(a), supra, 
may change the situation by allowing the interstate commerce problem to be considered as 
part of the doctrine of forum non conveniens. 





BOOK REVIEWS 


Electric Power and Government Policy. New York: The Twentieth Century Fund, 

1947. Pp. xx, 860. $5.00. 

In 1939 the Twentieth Century Fund undertook a broad survey of the relations 
between government and the electric power industry and proposed, on the basis of that 
survey, “to hew out some constructive planks for a national power policy platform in 
the interest of the public as a whole.” The full text of the study, which was completed 
in 1943, is now available for the first time, publication having been delayed by war- 
time restrictions.* 

The delay has undermined the pertinence of some of the information in the book, 
for the years since 1940, when most of the data were gathered, have brought important 
changes to the electric utility industry. The war and the prosperity following it created 
unprecedented demands for power. The power surplus of the 1930’s suddenly became a 
stringency which is expected to last for several years despite the largest expansion pro- 
gram in the history of the industry. The primary problem today is to construct new 
facilities rapidly enough to keep pace with demand and to restore reserve capacity. 
Financing this program becomes daily more difficult as depreciation and other internal 
reserve funds prove inadequate and as the competition for new equity capital in a 
limited public market becomes more intense. Rising operating expenses are reducing 
earnings, interest rates are becoming more firm, and, in some cases, there has been 
dangerous over-reliance on debt financing. The study only vaguely anticipates these 
conditions. In addition, enforcement of Section 11 of the Public Utility Holding Com- 
pany Act over the past decade has released many companies from holding company 
control and has redistributed ownership into new patterns; capital structures have 
been simplified; substantial amounts of inflation have been eliminated from property 
accounts; and many traditional transmission and distribution arrangements have been 
modified by the extensive use of power pools. The value of the study could have been 
increased immeasurably had the trustees of the Fund endeavored to have it brought 
up to date to reflect these changes, and it is regrettable that they did not do so.* 

The study is nevertheless rewarding, for the basic character of the industry as a 
regulated monopoly remains unchanged, and the controversy between public and pri- 
vate power still goes on. It is a comprehensive and readable report on the electric 
utility industry, the economics of its operation and the manner in which the public 


* The Twentieth Century Fund was endowed in 1919 by the late Edward A. Filene, Boston 
merchant and philanthropist. Since 1937 the Fund has devoted its efforts to conducting im- 
partial surveys in the general field of economics on questions of ‘‘current public importance.” 
Subjects for surveys are chosen by the trustees of the Fund, who also select a committee of 
authorities to advise on the scope and conduct of the investigation and to make recommenda- 
tions based on its findings. A special research staff is then made up to conduct the factual 
investigation. The trustees of the Fund, as such, offer no recommendations. See Who’s Who 
of the Twentieth Century Fund (1941). 


* A summary of the study and the complete recommendations was published in 1944 under 
the title, The Power Industry and the Public Interest. 
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interest is represented in its regulation. The form follows that of other recent Twen- 
tieth Century Fund studies: it has a factual survey, or report, prepared by a special 
research staff (739 pages), followed by the recommendations of the expert committee 
appointed by the trustees of the Fund to conduct the study (40 pages) ; there are sev- 
eral appendices supplementing the large number of helpful charts and tables appearing 
throughout the report, and an appendix which reproduces portions of the agreement 
under which TVA operates as part of the Tennessee system the dams owned by Alcoa. 
The index is detailed 

The report is rich with information and within its limits an excellent survey of the 
field. For the general reader it provides a comprehensive picture of how the industry 
works and is regulated; to the close student a source book of important information 
not readily obtainable otherwise. It does not hesitate to enter controversial fields, but 
it is not always successful in settling issues which have long been plagued by excessive 
partisanship. To take an example: the relative cost of hydro-generation as against 
steam is an aspect of the. public-private power conflict. Hydro-generation is com- 
monly regarded as a cheap and desirable source of power, yet the report shows that its 
percentage to total output has been declining in recent years. Increased efficiency has 
resulted in the cost of steam generation declining more rapidly than hydro. The report 
does not resolve the question of relative costs, but it quotes one authoritative estimate 
to the effect that the “total cost of generation under ordinary conditions is 4 mills in a 
steam plant, and 6.3 mills in a hydro plant,”* and another estimate which places the 
cost of steam at 6 mills per kilowatt hour. In any event, it was worth while to be 
reminded that the relative advantages of water and steam plants are not fixed, but 
seem to change from time to time, hydro plants being favored by declining interest 
rates (because of the large capital investment required) or rising coal prices. 

The first half of the report is devoted to the regulation of private utilities, broken 
down into sections on the regulation of price and service, financial organization, and 
market area and size. Regulation of price through the rate proceeding is discussed at 
length from the legal and administrative points of view. As an instrument of regulation 
it is severely criticized and characterized as having “little to commend it except to 
members of the legal and engineering professions.” The report finds that rate proceed- 
ings neither assure investors of a fair return on capital nor bring consumers service at 
the lowest cost. The legal involvements enable the utilities to resist and delay rate de- 
creases by simply “dragging their feet,” so that the expense and time required is fre- 
quently not worth the effort. Variant procedures are put forward which are mentioned 
later in this review. The redefining of the Smyth v. Ames’ doctrine by the Supreme 
Court decisions in the Natural Gas Pipeline’ and Hope’ cases has made obsolete much 
of the legal discussion in the report on the rate base. This development, together with 

3 The committee for the present study was composed of a director of a street railway com- 
pany, the chairman of an operating electric utility, an officer of a utility holding company, a 
former assistant attorney general who has represented public regulating authorities in rate 
cases, an officer of a state farm bureau federation, and a university professor, Professor James 
C. Bonbright of Columbia. 

4P. 16. 

5 169 U.S. 547 (1898). 

§ Federal Power Commission v. Natural Gas Pipeline Co., 315 U.S. 575 (1942). 

7 Hope Natural Gas Company v. Federal Power Commission, 320 U.S. 591 (1943). 
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the completion of the original cost studies which were then just getting under way,* 
should greatly simplify the rate fixing process when the present inflationary period is 
over and the need for rate increases is reversed. 

The chapters on regulation of financial matters and on the control of market areas 
and size deal largely with the work of the Securities and Exchange Commission in 
these fields, although the activities of the state commissions and of the Federal Power 
Commission are also discussed. Here particularly one must regret that the material is 
not more timely, for 1940 was but the threshold in the administration by the SEC of 
the Public Utility Holding Company Act. The basic lines of interpretation and en- 
forcement were then just being formulated.» Many of the eventualities feared by the 
authors of the report never materialized. For example, there was concern that the 
Commission, since it based reorganization plans primarily on earning power, would 
interfere indirectly with the rate-making functions of the state commissions and the 
FPC who might, to the detriment of consumers, feel compelled to approve rates which 
would support the earnings estimates used by the Commission. The SEC decisions do 
not bear this out. Estimates of future earnings are based on the record of the past, and 
commission findings appear also to take into account as operative facts local rate 
policies and the effect of contemplated action by other regulatory bodies such as re- 
quirements of amortization and write-off of items in excess of original cost, as well as 
any other foreseeable requirements of the local authority.** The report expresses a fear 
that the SEC, concerned with protecting investors, would compel depreciation policies 
in excess of what the rate regulators would fairly want to charge consumers. But this 
analysis overlooks the fact that the SEC’s uniform system of accounts governing, inter 
alia, depreciation applies only when there is no local authority exercising that func- 
tion,” and the further fact that the SEC has made the uniform rules of the FPC appli- 
cable in those situations.” Insofar as indenture or preferred stock protective provisions 
require reserves different from those allowed for rate purposes, only the dividend policy 
of the company is affected and the higher reserve need not necessarily be reflected in 
charges to consumers. 

The second half of the report is devoted to public ownership, with separate chapters 
on municipal systems, public rural systems, and the federal and state systems. In 
1937, 9-8 per cent of all electricity consumers were served by municipal plants, but 
these accounted for only 4.8 per cent of all energy sold, and 6.9 per cent of all generat- 
ing capacity. Although differences in accounting methods made comparison with pri- 
vate operations difficult, the report concludes that “the rates of municipa) systems 
compare favorably with those of private systems, except in small communities.” 
Municipal plant costs are also comparable with the costs of private utilities because of 
savings in capital costs and lower distribution, sales promotion and overhead expenses. 

* The Federal Power Commission anticipates that the reclassification of plant accounts 
will be completed sometime in 1949. FPC, Twenty-seventh Annual Report, at 7 (1947). 


* It will be recalled that enforcement of the registration provisions of the Act was delayed 
while constitutionality was being tested. This novel situation is well described in Stern, The 
Commerce Clause and the National Economy, 1933-1946, 59 Harv. L. Rev. 883, 925 (1946). 


SC Te Te 
1948). 


" Holding Company Act of 1935 § 20(b), 49 Stat. 803 (1935), 15 U.S.C.A. § 79t(b) (1942). 
™ Holding Company Regulations, Rule U-27 (1938). 
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Their chief disadvantages, according to the report, are in bargaining for wholesale 
rates and in an inadequate coordination with surrounding private companies. Public 
rural systems date in the main from 1935. They have grown at a remarkable rate under 
the active sponsorship of the federal government. These cooperatives are closely super- 
vised by the Rural Electrification Administration. The report is not overly helpful on 
the relative efficiency of cooperatives as against private companies. The staff found it 
impossible to compare costs of cooperatives with private companies serving similar 
areas because of the peculiar methods of operation of the cooperatives, and of the dif- 
ficulty of allocating cost between rural and other services on the part of the private 
companies. They were also unable to determine the extent to which the cooperatives 
receive indirect subsidizations, their survey having disclosed little direct federal 
subsidy. 

The federal government entered the field of electric power several decades ago in its 
efforts to provide irrigation in the western states. All subsequent developments have 
been ostensibly for other than power purposes, such as improvement of inland naviga- 
tion, flood control, and regional development. As a result of this attitude, no consistent 
federal power policy has been developed for managing the production or the marketing 
and pricing of power. The report reviews at length the organization and operation of 
the various federal projects: Boulder Canyon, Imperial Irrigation District, Parker 
Dam, Bonneville, Grand Coulee, Fort Peck, Central Valley, Dennison, and Passama- 
quoddy. The St. Lawrence project is also described in detail, and a separate chapter of 
80 pages is devoted to an extensive and highly informative discussion of TVA. 

The final chapter in the report reviews the efficiency of the present national electric 
power plant and discusses its economic and social aspects. Although not as extensive as 
‘America’s Needs and Resources” published last year, in which the Fund undertook to 
estimate the nation’s economic balance during the decade 1950-1960, this chapter is 
an excellent statement of the problems which have to be faced if the regulated monop- 
oly of providing electric power is to attain maximum productivity. 

The recommendations of the special committee constitute the final portion of the 
volume. In most respects they follow the conclusions previously reached by the re- 
search staff, but there is not always full agreement. At the risk of over-simplification, 
the major recommendations may be summarized as follows: 

1) “It does not seem likely” that private ownership will be replaced by public owner- 
ship in the near future. However, the public will continue to permit private operation 
only so long as it is persuaded that the industry is being effectively regulated to pro- 
mote the public interest. A movement toward public ownership can be prevented only 
by improving the effectiveness and scope of regulation." 

2) It is also unlikely that there will be any marked diminution in public power devel- 
opment. Consequently, there must be a proper coordination of private and govern- 
mental efforts to build an efficient, national system of electric energy production and 
distribution. 

3) Technological improvement in transmission has made the generation and trans- 
mission of electric energy largely an interstate matter, thereby rendering local regula- 
tion ineffective. On the other hand, it is not advisable to centralize all regulation in a 


3 The report and the committee emphasize that state regulation can be made more efli- 
cient by better pay, better people, less politics, and fewer functions; there must also be 
Statutory authority ample to the task. 
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federal agency, like the FPC, for the number of problems involved would make regula- 
tion unworkable. The solution to this dilemma lies in reorganizing the industry to 
separate production (generation and long-distance transmission) from distribution. 
Regulation of production would be the-responsibility of the federal government, and 
distribution could be effectively regulated locally. Parenthetically, it may be noted 
that the report would seem to disagree with this recommendation, for it had concluded 
that since “private industry has developed generally integrated distribution, trans- 
mission, and generation facilities, it may be desirable to continue this type of organiza- 
tion.” 

4) As an alternative to such a drastic reorganization of properties (which the com- 
mittee recognizes as visionary) regulation should be established on a regional basis 
through joint federal and state authorities. 

5) Regional organization should be encouraged by further integration of existing 
companies. The FPC and the SEC should facilitate integration and expand their 
activities in that field. 

6) The greatest impediment to effective regulation is the theory of the rate base and 
the processes of valuation for rate making purposes. Existing theory and practice 
should be replaced by a process of negotiation whose dual objective would be the al- 
lowance to investors of a reasonable return on their investment as measured by ability 
to attract new capital as needed and the bringing of service to consumers at lowest 
cost. To the extent that such informal procedures are in use today, they should be 
taken out of closed conference and made into public proceedings. 

7) In framing tax laws, consideration should be given to such special problems of 
the utility industry as ability to pass taxes on to the consumer, low annual “turnover” 
of capital, and effect of ‘‘double taxation” on ability to attract new capital. (There is no 
mention of the extent to which the present tax structure favors the issuance of debt 
securities.) 

8) The jurisdiction of the FPC to coordinate power production should be enlarged 
to include the formulation and implementation of a national power policy. 

9) The respective jurisdictions of the FPC and the SEC should be reexamined and 
redefined, looking toward an eventual consolidation of jurisdiction over security issues 
and rates. (This recommendation is difficult to reconcile with the concern, mentioned 
above, that what the SEC does with capital structures may have an undesirable effect 
on rates. There is a body of opinion, which the study nowhere mentions, which argues 
that separation of functions is highly essential lest the agency which authorizes the 
capital structure feel morally bound to support it in the rates.) 

The committee also devotes several pages to an appraisal of the Holding Company 
Act and to certain of the standards which the SEC appeared to be adopting in its ad- 
ministration of Section 11. No changes in the statute are recommended, but the Com- 
mission is urged to interpret its provisions so as to mitigate “the effect upon investors 
and consumers of the single system limitation,” and in working out reorganization 
plans to take an optimistic view about the future of the American business economy so 
as not to be overly protective of the senior security holder. It should be noted that, 
although the Commission has continued to enforce the single system limitation strictly 
as to systems which will remain holding companies subject to the Act," it has per- 


"4 See, e.g., In re The Philadelphia Company, Holding Company Act Release No. 8242 
1948). 
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mitted the continued retention of electricity and gas, and in certain cases transporta- 
tion, in companies which will become exempt intrastate companies not subject to the 
Commission’s jurisdiction.“ Further, the integrated systems which are emerging indi- 
cate that the Commission has not sacrificed the realities of efficiency and economy to 
rigid conceptions of size. The second suggestion has been met in the development by 
the Commission and the courts of reorganization techniques whereby the interests of 
the various security holders in a Section 11 plan are valued on a going concern basis 
and not as though in liquidation. This approach has protected the junior stockholders 
against the premature termination of their rights during a depressed period,” although 
the precise manner in which it affects holders of preferred stock of good quality is still 
unsettled.*7 

The committee’s recommendations were prepared while the constitutionality of 
Section 11 was still being tested in the lower courts, and one finds a note of the wishful 
in the statement of the committee that “eventually some of these cases may reach the 
Supreme Court, with the possibility that a decision of that court may require radical 
revision of the Commission’s present practices, or limitation of the scope of its activi- 
ties.’”"** The report took a more realistic view: “The break-up of certain holding com- 
pany systems is not only necessary under any reasonable interpretation of the law, but 
is also imperative for the solution of corporate problems. . . . If the evil is real, its re- 
moval should not be postponed because the remedy is powerful and difficult.” It 
would appear that the managements of most of the systems had by that time come to 
agree with the report (although the committee may have expressed the preference of 
some), for long before the constitutionality of Sections 11(b)(2) and 11(b)(z) were 
confirmed in 1944 and 1945,”* nearly all of the major systems had filed voluntary plans 
under Section 11(e) and had begun step by step compliance with the section. 

The SEC and the FPC both have authority to plan a sensible “power map” of the 
country, the SEC being directed by Section 30 of the Public Utility Holding Company 
Act to study and make recommendations as to the “type and size of geographically and 
economically integrated public utility systems.” The committee suggests that the 
functions of the two agencies in this field should be combined, and is sharply critical 
of the failure of the SEC to give greater attention to this aspect of the statute and to 
emphasize the regrouping of existing companies into more economical units, even at the 
expense of delaying the Section 11 program. Professor Bonbright in a footnote suggests 
that consideration should also be given to “whether or not, in addition to the present 

*8 See, e.g., In re Public Service Corporation of New Jersey, Holding Company Act Re- 
lease No. 8002 (1948). 

*6 Otis & Company v. SEC, 323 U.S. 624 (1944). 


27 In the Engineer’s case, Holding Company Act Release Nos. 7041 (1946) and 7119 (1947), 

the Commission held that preferred shareholders in a solvent holding company being liqui- 
dated pursuant to a Section 11(e) plan were entitled to receive cash payments in excess of 
their charter liquidation preference in order to compensate for the investment value of the 
securities being surrendered under the plan. The enforcement District Court disagreed with 
the Commission’s conclusion, 71 F. Supp. 797 (Del., 1947), and was sustained by the Third 
Circuit, 168 F. ad 722 (C.C.A. 3d, 1948). The United States Supreme Court has granted 
certiorari. SEC v. Central-Illinois Securities Corp., 69 S. Ct. 80 (1948). 


™ P. 760. * Pp. 378-79. 


* Electric Power and Light Co. v. SEC, 329 U.S. 90 (1946); North American Co. v. SEC, 
327 U.S. 686 (1945). 
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provisions requiring the disintegration of holding company systems that are uneco- 
nomical there should be provisions for compulsory consolidation into systems found to 
be economical by the administrative commission, pursuant to standards of economy 
set forth in the Act.”** These suggestions have a certain appeal, for many operating 
territories are a hodgepodge of gerrymandering, and undoubtedly a more rational 
geographic arrangement of properties to take advantage of latest engineering advances 
would produce important savings by eliminating duplications and making optimum 
use of the most efficient equipment. It should be observed, however, that the patching 
together of systems is a far more complex business than is streamlining. It is sig- 
nificant that, contrary to the expectations of some proponents of the Holding Com- 
pany Act, divestments have seldom taken the form of sales to other systems and few 
holding companies have taken advantage of Section 11 to build up their systems to the 
limits of size permitted by the Act. Considerations such as these may account for the 
conclusion in the report, apparently not shared by the committee, that any attempt to 
compel one company to acquire the properties of another would probably not succeed. 
Nor does the committee, in making this recommendation, recognize the fact that a 
forced consolidation program would undoubtedly necessitate a more precise definition 
of standards than the generalities now contained in the Act, for with such consolidation 
goes the allocation of business power—a task to make a conscientious administrator 
shudder. Bigness itself is a problem, and the Federal Trade Commission study has 
shown that the holding companies interfered with effective local regulation not only 
because their activities were beyond the reach of state jurisdiction and powers, but 
also because the economic and political power of these super-state entities enabled 
them to wield an undue influence on local authorities. It is no small task to find the fine 
and wavering line between the values of efficiency growing out of size and the 
effect of size alone on the integrity of our civic institutions. Furthermore, preoccupa- 
tion with financial consolidation tends to overlook the fact that power pools and trans- 
mission, metering and operating arrangements, first adopted under the compulsions of 
the war and continued into the present, are frequently capable of realizing the ef- 
ficiencies of integrated operation without presenting the same administrative problems. 

Two world wars have demonstrated most vividly the importance of adequate and 
dependable supplies of electric power to the nation’s war potential. During the first war 
there had not been enough power “for the prompt supply of materials of war for our 
first army of 2,000,000 men. . . . Only the sudden end of the war prevented a serious 
shortage of power supply with which to meet the increased demands for the equipment 
of an army of 5,000,000 men.” Extensive private construction in the twenties and the 
large scale public projects of the thirties provided a substantial power reservoir when 
industry geared into production for the second war. In addition, the lesson of the first 
war had been learned sufficiently to place power high on the priority list when defense 
preparations got under way. The FPC, the National Power Policy Committee, and the 
war agencies worked in close cooperation with the private utilities and the public au- 
thorities to get the fullest use of available capacities and to plan new installations. 
Even with an intensive program of planning, allocation, and conservation, serious 
power shortages were averted on several occasions only by the narrowest margins. 


=P. 767. 


= Keller, The Power Situation during the War (published by authority of the Secretary 
of War, 1921). 
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What of the future? Our nation has never had a comprehensive, consistent power 
policy. For a brief period the National Power Policy Committee, which had been 
established by the President in 1934, performed the function of coordinating federal 
power policy and advising on power questions. Since the war the committee has lapsed 
into inactivity, and there is now no official agency exercising responsibility for develop- 
ing a federal power policy.*3 “An industrial nation needs a coordinated power system 
during war and peace.” The Twentieth Century study, if it does no more than awaken 
us to the void and provide a basis upon which to begin to fill it, will have performed 
a public service; and perhaps that is reason enough for publishing the material, out- 
dated as some of it may be, at this time. 

Jerome S. Katzin* 


The Roosevelt Court. By C. Herman Pritchett. New York: The Macmillan Co., 1948. 

Pp. xvi, 314. $5.00. 

If the Roosevelt Court does not go down in history as the most self-conscious group 
of men ever to occupy the Supreme Bench, it will not be the fault of the commentators. 
Born out of a constitutional crisis, nurtured in an atmosphere of unprecedented social 
change, the present Court grew up to face problems with which its chosen mentors 
Holmes and Brandeis had never been troubled. Then, too, the education of the Roose- 
velt Court has paralleled a growing concern, particularly among legal educators, with 
the state of formal legal education and the nature of legal processes. And as the Court’s 
education has become an increasingly popular topic for public discussion, the debate 
has too often degenerated into an exchange of verbal brickbats. It is particularly re- 
freshing, therefore, to find the subject taken up by a political scientist, who, though he 
has familiarized himself with the apparatus of Supreme Court scholarship, comes to a 
study of “the social and psychological origins of judicial attitudes” unencumbered by 
any legal idées fixes about the inherent wisdom of adherence to stare decisis as an 
overriding principle, or the inherent wickedness of one or another of the Justices. 

Mr. Pritchett has focussed his attention on the non-unanimous opinions of the 
Court, as the best source for intimations of differing judicial attitudes toward society 
and the Court’s function in society. Fortunately for his approach, division is rife among 
the Justices, and the percentage of non-unanimous decisions, in cases reported with 
opinion, has increased, as he notes, from 27 in the 1937 term to 64 in the 1946 term. 
So high a rate of disagreement encouraged Mr. Pritchett to venture even further into 
the realm of statistics, coming out with a series of charts which demonstrate, numeri- 
cally and graphically, the shifting alignments and changing alliances among the mem- 
bers of the Court. He traces the route of his protagonists from their first stand against 
the Four Horsemen, through the early choosing of sides in the almost completed roster 
of Roosevelt appointees at the turn of the decade, to the present blurred alignments, 

*3 The National Securities Resources Board, established by the National Security Act of 
1947, 61 Stat. 496 (1947), 50 U.S.C.A. § 401 (Supp., 1947), is a limited exception to this state- 
ment. Its function is to advise the President concerning the coordination of military, industrial, 
and civilian mobilization, and is, in this context, concerned with electric power questions. The 
Board has recently published its ‘‘Second National Electric Power Survey—December, 1948” 
reviewing the capacity and requirements of the industry and the status of production of heavy 
power equipment. 


* Attorney, Securities and Exchange Commission. The views expressed in the foregoing 
review are not necessarily those of the Commission. 
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when for the first time at the 1946 term every Justice dissented at least once with every 
other Justice. 

The alignments persist, however, and Mr. Pritchett can separate the Court roughly 
into two wings, and a wavering center. He can even label the two wings, with some 
justification, “right” and “left,” as their attitudes toward the preservation of civil 
liberties, the rights of labor, the autonomy of the administrative process, and the regu- 
latory powers of national and local government suggest competing complexes of politi- 
cal and economic ideas. But when he attempts to spell out the details of the various 
substantive elements, in a series of chapters which make up the body of the book and 
which deal with the bulk of the case material the Court has handed down in the last 
decade, his ultimate conclusions are strangely disappointing. That they are largely 
statistical is scarcely a valid criticism, but that they do not go much beyond sum- 
marization suggests that the classification on which the statistics themselves are based 
may not be the most meaningful one. At the outset, the selection of topics and the con- 
siderable disproportion in their treatment may be questioned. Two chapters, compris- 
ing almost half the substantive discussion, are devoted to civil liberties and the related 
subject of criminal procedure. The recent group of anti-trust cases, involving the 
affirmative power of the Court to make its decisions effective by molding the decree, 
and the related line of patent monopoly decisions, are nowhere considered, although 
their immediate impact on the economy and their future significance have been the 
subject of considerable informed discussion.' There is perhaps too much emphasis on 
the declaration of unconstitutionality as a weapon against state legislatures, and too 
little awareness of such alternative techniques as extension of the “federal field” doc- 
trine.? The intricate but revealing technicalities of federal jurisdiction are for the most 
part neglected, and Angel v. Bullington’ is mentioned only in an appendix. 

The limitations of the statistical approach can be pointed up by two excerpts. In 
the section headed “Anti-Okie and Jim Crow” of the chapter entitled “Civil Liberties 
and Judicial Supremacy,” Mr. Pritchett describes the Bob-Lo case,‘ where the Court 
upheld the application of the Michigan Civil Rights Act “against racial discrimination 
by a Detroit boat company on excursions to a nearby island on the Canadian side of 
the boundary .. . ,” and goes on: 

Justice Jackson, with Vinson concurring, alleged the inconsistency of considering that a 
state Jim Crow law was a burden on commerce (Morgan v. Virginia, 328 U.S. 373 [1946]) while 
a state civil rights act was not. But two months later the Court was unanimous in denying 
judicial enforcement to racial restrictive covenants covering sale of rea] estate, with Vinson 
writing the opinion in Shelley v. Kraemer.s 
To read the U.S. Reports as a box-score for democracy is to overlook much that may 
be instructive about the technique of the game and the conduct of the players. Mr, 
Pritchett would not imply that by striking a blow for freedom in the restrictive cove- 
nants cases the Chief Justice cancelled out the effect of his Bob-Lo dissent, but those 
are the implications of his method, unless consciously avoided. 

* See Levi, The Antitrust Laws and Monopoly, 14 Univ. Chi. L. Rev. 153 (1947); Rostow, 
The New Sherman Act: A Positive Instrument of Progress, 14 Univ. Chi. L. Rev. 567 (1947); 
Compulsory Patent Licensing by Anti-trust Decree, 56 Yale L.J. 77 (1946). 

* See Braden, Umpire to the Federal System, 10 Univ. Chi. L. Rev. 27 (1942). 


3 330 U.S. 183 (1947). 
4 Bob-Lo Excursion Co. v. Michigan, 333 U.S. 28 (1948). 5 P. 129. 
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On the other hand, when he attempts to extrapolate, he is apt to come out with a 
conclusion like the final sentence in his chapter on judicial review of administrative 
proceedings: 

Left and right may disagree as to the public purposes in behalf of which the courts should 


intervene, but both agree that judicial powers must be maintained adequate to protect their 
respective values against administrative attack.‘ 


Such a conclusion ignores all the vital issues of the next decade in administrative law, 
wrapped up in the question of how much is “adequate.” 

A statistician must work with categories, and the presently accepted categories are 
rapidly becoming meaningless. Mr. Pritchett reads the opinions, both the majority and 
the dissent, in New York v. United States,’ as reactions to ICC policy in increasing 
class rates throughout the East, and decreasing them correspondingly in the South and 
West. His analysis of judicial motivation may well be correct; but it neglects the fas- 
cinating and perplexing problems—only hinted at by the opinion writers—in the scope 
of judicial review of sweeping administrative orders.* In another area, review of state 
legislation affecting interstate commerce, there is more concern with the old issue of 
legislative supremacy, than with the emergent, practical issue of the Court’s role in 
maintaining a national economy.’ The primacy of “human rights” over “property 
rights” in the Court’s hierarchy of values is acknowledged."* But in the search and 
seizure cases" too jealous a concern for the protection of human rights from direct gov- 
ernmental evasion may fatally weaken governmental controls over large aggregations 
of property, which are in turn a threat to other human rights. The problem is dis- 
missed, however, under the heading “The Search and Seizure Mystery,” on which 
Mr. Pritchett’s statistics shed no light." 

If this study of the Roosevelt Court were merely a further demonstration that 
“the fundamental division ... appears still to be between conflicting systems of 
preferences on matters of social and economic policy,” it could be accepted as useful 


*P. 197. 7326 U.S. 572 (1946). 


* See Pekelis, The Case for a Jurisprudence of Welfare, 6 Lawyers Guild Rev. 611, 616 
(1946). 


* See Rostow, The Price of Federalism, 38 Fortune 161 (December, 1948). 


* The proposition is qualified, however, on pp. 276-77. For a recent discussion and apprais- 
al, see Clark, The Dilemma of American Judges: Is Too Great ‘“Trust for Salvation” Placed 
in Them?, 35 A.B.A.J. 8 (1949). 


™ Harris v. United States, 331 U.S. 145 (1947); Zap v. United States, 328 U.S. 624 
(1946); Davis v. United States, 328 U.S. 582 (1946). 


™ Pp. 152-55. 


3 Mr. Pritchett recognizes conflicts in other fields, as in his discussion on p. 81, of Kotch 
v. Board of River Port Pilot Commissioners, 330 U.S. 552 (1947), and on p. 238 of Hunt v. 
Crumboch, 325 U.S. 821 (1945), but he expresses no need for redefinition of the issues. His 
figure for the Court’s labor policy is the pendulum, rather than the spiral. 


“4 P, 263. 
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documentation of an established proposition.*s Its inadequacies as a guide to the future 
of the Court must be ascribed to the inappropriateness of its method for dealing with 
the predicament so brilliantly sketched in its final chapter, “The Plight of a Liberal 
Court.” Mr. Pritchett points to three prime factors in the Court’s predicament: the 
habit that has grown on American liberalism since the first World War, of living off its 
capital of political ideas; the paradox in a double tradition of Holmesian self-restraint 
and Brandeis judicial statesmanship; and the fact of being in power. He finds that the 
downfall of conceptualism has not made life easier for the Justices, and that current 
economic and political problems have outgrown the New Deal framework for their 
solution. But in his final formulation he seems to accept the old dichotomy of activism 
versus self-restraint, although rejecting Schlesinger’s pat characterizations of the Jus- 
tices.* The members of any group that does not always occupy the entire field of its 
potential authority may be arranged on a scale of relative willingness or hesitation to 
participate in the process of decision. They may further be characterized in terms of the 
values, expressed or inarticulate, that have most frequently led them to participate. 
But the job for students examining the work of the Court, in its present plight, is to 
ask the questions which the Justices are just beginning to ask, in order to establish new 
values and standards by which measurement can be more meaningful. In the mean- 
while, “The Roosevelt Court” remains a careful and considered documentation of the 
Court’s stand on yesterday’s issues in the problems of today. 


ApaM YARMOLINSKY* 


The Conflict of Laws: A Comparative Study, Vol. II. By Ernst Rabel. Ann Arbor: 

University of Michigan Press, 1947. Pp. xli, 705. $8.00. 

This is the second volume of a prodigious enterprise which was undertaken some 
years ago by a leading European scholar, teacher, and judge. The objective is to pre- 
sent not merely a panoramic outline of the general theses of Conflict of Laws as enter- 
tained by legal writers in the leading nations of the world, but, more important, to af- 
ford the legal profession of this and other countries a comparative study of conflict of 
laws in action in jurisdictions whose legal systems have their roots in Anglo-American 
and Roman traditions. The first volume published in 1945 dealt primarily with such 
family legal relations as arise out of marriage, divorce, and affiliation. This, the second 
volume, is devoted to Foreign Corporations, Torts, and Contracts. 

Expanding international business activity may on occasion bring to the office of 
even a provincial lawyer a problem arising out of facts which cross territorial and so 
legal boundaries. One objective that might have been served by an undertaking such as 
that of Dr. Rabel would have been to furnish the novice as well as the expert, whatever 
his own country might be, a working tool through which he could ascertain probable re- 


"5 See Powell, The Logic and Rhetoric of Constitutional Law, 15 J. Phil. Psych. and Sci. 
Method 645 (1918); Braden, The Search for Objectivity in Constitutional Law, 57 Yale L.J. 
571 (1948). 

*6 Schlesinger, The Supreme Court: 1947, 35 Fortune 73 (January, 1947). 

* Lecturer in Law, Yale Law School. 





602 THE UNIVERSITY OF CHICAGO LAW REVIEW 


actions by courts at home or abroad to problems of conflicts of law. Delicts occurring 
in foreign countries, unless in Mexico or Canada, are not likely to come to the attention 
of the ordinary American lawyer, but the same cannot necessarily be said for corporate 
activities and other business transactions. It is believed, however, that the frequently 
dogmatic style of Dr. Rabel may, insofar as the practitioner is concerned, detract from 
the usefulness of his work in these last two fields to any but the expert. 

However, Dr. Rabel’s work should definitely be of particular interest to judges and 
specialists. Conflict of Laws is not a phase of our Anglo-American legal system that has 
its roots in the year books. When Story wrote his treatise he drew broadly from the 
commentaries of continentals simply because the decided cases were comparatively 
few and text material in English practically nil. The concepts and theories of Dutch 
and French writers were his points of departure. However, with growth in ease of inter- 
state movement and communication and so of the number of cases involving problems 
of conflict of laws, the American law turned within itself for its own solutions. In some 
fields, such as testate and intestate succession to both movables and immovables, a 
high degree of uniformity was reached by American courts. In other fields, particularly 
contracts and corporate activities, two of the subjects discussed in Dr. Rabel’s second 
volume, the decisions have been and are not only conflicting but confused. The Re- 
statement might have constituted a guide along a more orderly path. Unfortunately, 
it was built upon an a priori thesis of territoriality of law with each territorial unit as- 
signed power, according to circumstances, to create rights susceptible of enforcement 
abroad. Logic starting from a hypothesis, entertained by relatively few, rather than 
from experience is its insecure foundation. 

It is believed that the only basic factor that can lead to satisfactory solution of 
problems of conflict of laws is expediency. “How does the proposed rule work?” and 
not “Is it logical according to some preconceived hypothesis?” should be the question 
uppermost in the mind of judge or codifier. By bringing local and foreign theories of 
conflict of laws to the attention of the legal professions of the various countries whose 
legal systems are of European origin, Dr. Rabel has made it possible for judge or legis- 
lator to broaden his horizon and so, though vicariously, to supplement his local ex- 
perience. 

Dr. Rabel’s views as to the proper approach for the solution of contract problems 
will undoubtedly be subjected to severe criticism. He rejects the thesis that the valid. 
ity of a contract should be determined by reference to the law of the place where “the 
contract is made,” thus repudiating the Restatement. He runs counter to a large seg- 
ment of American thought by advocating “party autonomy,” i.e., permitting the 
parties to stipulate the law to govern their agreements. Where there is no stipulation 
he, seemingly, would refer all contract questions, such as making, effect, and perform- 
ance, to the law of the place where the “contract is centered.” His suggestion in this 
respect is undoubtedly worthy of consideration. Whether it would be workable in the 
United States with respect to interstate transactions may be questionable. 

The discussion of the American cases dealing with torts is particularly good. There- 
in are raised penetrating questions with respect to reference to the law of the place of 
the conduct versus reference to the law of the place of the effect of the defendant’s 
conduct, which latter happens to be the prevailing American practice. Dr. Rabel also 
raises questions as to the desirability of always giving blind effect to the law of the 
place of the injury. For example, where the matter in controversy involves family re- 
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sponsibility such as that of the husband for the torts of his wife or that of the father 
for the torts of his minor children, he would permit reference to the law which nor- 
mally governs family relations. 

The chapters on corporations may seem the least satisfactory to American lawyers. 
Here one gets the impression that Dr. Rabel has not understood too well the struggle 
of western and southern states against business control by eastern incorporated com- 
panies—which owe their fictitious life to local policies making incorporation facile for 
those who do not intend to do business in the incorporating state. 


Grorce W. StumBEerG* 
* Professor of Law, The University of Texas. 
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